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the progreſs of ſociety, 2 coeds tins elapſes, after 1 
the ideas of property, and of the excluſive rights of the in« 
dividual, have ariſen in the minds of men, before-a compulſory . 
ſyſtem of diſtributive juſtice can be completely. eſtabliſhed. 
During that unſettled period, every diſpute, for ihe deciſion of 
which. the. paſſions. of the diſputants do not prompt them to ap- 
peil to the chance of arme, is terminated. either by a mutual 
| agreement, the conditions of which are ſettled by themſelves, 
or by the intervention of their friends; or by a reference toſoing _ 
indifferent perſon, of -whoſe ſuperior wiſdom and equity they 
have formed a favourable opinion. The ſecurity which each 
party has for performance by the other, in the firſt” mode of 
ſettlement, ariſes partly from the nature of the agreement, which. 
s perhaps.of mutual conceſſions to be made at the ſame 
time, partly from the fear of mutual violence/in caſe of 
and partly from that ſenſe of honour and reſpett ſor the opition 
of others, which in every period of ſociety hat « conſderable 
. influence over the mind. In the other mode, by reſerence, be- 


ide theſe principles, which are equally applicable to hon 
lat. 3 „ 1 ; 2 the 


5 . 
e * 


opinion which the contending. Mirthes entertain bel che juſtice of / 
the arbitrator. It muſt ſoon have been found, however, that 
. - ſomething more than all theſe was wanting to procure a ready 
And uniform obedience to the judge; and it became neceſſary to 
arm hith withthe colle dite power of ths ſociety, to euable him 
to enforce the execution. of his decrees. Yet after the multi- 
plied concerns, and the complicated rights of men, had render- _ + 
ed the ſcience of law a diſtinct᷑ profeſſion, and courts with a re- 
 * _ gular courſe of proceeding were eſtabliſhed, many reaſons con- 
curred, in mamy caſes; tomduce contending partier {tif to have 
rekburſe to the original mode of refetetee, W | 
| choſan by their mutual conſent. > 
Uns whatever ſyſtem of. law regular courts for the diſtri- 
| bution of juſtice are ereQed, it is found neceſſary, in order to 
- give cerfainty to their deciſions, to adapt peculiar forms of acC- 
| tions, and modes of pleading, to the partictlaf nature of the caſe, 
' and to eſtabliſn certain formalities in the manner of bringing the 
parties before the eburt. The confideration of expence, that 
_ muſt neoeſſarily be incurted before a hearing can be obtained, 
uni a fear that a technical miſtake in ſome part of the proceed - 
ings may endanger the pattyꝰs ſucceſs, oſten prevail with bim, 
though: ſatisfied of the juſtice of his cauſe, to refer it to dhe de. 
Lbeiſion of an indifferent perſon, before whom be may explain Wy 
every cireuinſtance; without the apprehenſion of failing from i =- a 
norante of form. An action, too, can feldom decide more than 
à fingle queſtion; but the variety of tranſactions, which, from 
tbe nature of improved ſociety, muſt frequently have place be- 
tween contending parties, requires a tribunal which can com- 
7 pletely inveſtigate the whole, ſet one claim or one injury againſt 
Another, and pronounce- ſuch a ſentence as will put an end at 
once to all their diſputes. All caurts have found it neceſſary to 
; Eſtabliſh particular modes oſ proof, and certain rules of evidence; 
and one, amongſt the latter, which is founded in the firſt prin · 
4 <iples of juſtice and public policy; that no man ſhall be per- 
mitted to give evidence in his own cauſe,” . But this rule, Hike 
** others ſounded on general ples and eſtabliſhed for 
. | 1 | general 
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| ſhip. Toon 9 the LranſaRion nfl? une —4 Bag 
| the length of time that may haye elapſed fince it took place; 
from the want of precaution in the parties to have their agree» * 
f ment: witneſſed, or reduced into Writing at the time 3 and from 5 
wm other circumſtances, it may frequently happen, that either | 
there is no other evidence than the teſtimony of the parties them- 
; ſelves, or what there 1 18 without theſe may be very inſufficient 3 
enable a public tribunal todraw a poſitive. and certain concluſion. 
In ſuch a caſe, a judge, who can examine the parties tathetranſ- - 


ion, who can obſerve their looks and demeanour, and. who, 


_—_ without being confined to the fri rules of evidence, i 18 t li- ; 


berty to decide from circumſlances; of probability, has man- 
feſtly a ſingular advantage. 


have preſided over the formation of the civil code, to lend them 
their aſſtance to enforce obedience to their deorees-:- that aſ- 


ſiſtance, however, is not given indiſcriminately in «> 8 oj 


\ 4 - 


without examining'into the propriety and juſtice of the award; | 


it has been thought proper to eſtabliſh rules of i interpretation, 
derived from the nature of the authority conferred upon the ar- 


| bitrators, and the implied engagement under which the con 


tending parties bind themſelyes by their ſubmiſſion; - 


we find, that the title Awards makes no inconſiderable figure i W- 


-almoſt every ſyſtem of law with which we are acquainted. The 
| ae which have been eſtabliſhed with reſpect to awards, in the 


liſh law, in their general ſpirit and fundamental prineiples, 
hear ſuch a reſemblance to thoſe which are found in the pande@ | 
and code of Juftinian'(@), that there can be Jitile doubt thatthe 
 * latter are the ſource from whence the former ſprung. By what 


| flow gradations the greater number of them were firſt received 


into the Roman law, it is impoſſible now'to diſcovery" as'they || 
are given as acknowledged and long eſtabliſhed rules at the fine 


when the pande& and code were Sompiled: nor is ĩt more eaſy 


to ſay, at hat preciſe period they were adopted here, or whether ; 
they were admitted _—_— or . part 
Dx of 


„% 
* 


n 8. Cod. 1.4. . $6. 


A convict ion of the good policy 
of encouraging theſe domeſtic tribunals, has induced thoſe ho 


e / 
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bf our Judicial ſyſtem.” In the moſt ancient repoſitories h 
le deeiſions of our courts, the greater part of them are men- 
tioned as known and une dntroverted law. It is chiefly in the 
henden of them to particular caſes, and with refpeR to the 
manner in which effect ſhall be given to them, by pleading or 
otherwiſe, that they oye been the . * — «of 
, "ny centuries paſt. : 
Up xx each head into which the ſobje& of 1. 1 
| | Hivides itſelf, it is propoſed, not barely to lay down the law as it 
i isreceived at the preſent day, but as far as the determinations of 
dle courts on that ſubject, which have been preſerved in the 
vooks of reports, will permit, to trace the variations of opinion 
Which have at different periods taken place, and the grounds on 
Which every queſtion has been at laft decided.” In the execu- 
tion of this plan, it may ſometimes perhaps be neceſſary to de- 
tail a ſeries of technical ſubtleties, which, ſome may think; 
might as well have been omitted: to thoſe, however, whe 
conſider that, in every ſyſtem, few laws owe their exiflence to 
legiſlative wiſdom, 'contemplating the poſſible relations and ge- 
veral intereſts of ſociety, and providing at once, by a politive 
edict, a ſolution for every queftion to which the various tran- 
„ ſactions of meh with each other might in a feries of ages give 
birth, but that by far the greateſt number have been eſtabliſhed 
as each particular queſtion has ariſen; that the paſſions of the 
client have a tendency to influerice the mind of the advocate, and 
that the advocate is often ready to aſſiſt the client in repelling the 
claim of his opponent, by all the ſubtleties with which his pro- 
feffional purfuits have armed him To ſuch readers, this de- 
tail wil probably. appear the leaft faulty part of the wok. 


DEFINITIONS.. 1 

n aT 48, by which parties refer any matter in in diſpute be- 
R them to the deciſion of a third perſon, is called a ſubmiſ- 
ſion the perſon to whom the reference i is made, an arbitrator; 
when the reſerence is made to more than one, and proviſion made, 
[that in caſe they ſhall e another ſhall decide, that other is 
fol * called 


6 Year dboks, 


n 460 LON „ 8 


called n-ympire ; the judgment pronounced by an arhitrator, i 
or arbitrators, an PR that by, an. ma Mk an N Wy 


d. (% - 


„ leſs properly, an award 3 
| DISTRIBUTION or THE $UBJEct: By à 
| Tux alt natural diſtribution: of the. 8 forms be 


Under the following: Heads: 5 | 5 
l. The Parties to it. OW Dt ODOR 55 3% Lo ro RY 


III. The Subje& of inen 5 
IV. The Arbitrator and or 8 0F5owY 

V. The Award, or Umpirage. 

VI. The Remedy to compel Performance, whenahe U 

r Viapirigei is properly made. . 

VII. The Means. of. procuring Relief ee it ven in 
properly made. 

VIII. And laſtly, its Effe i in ; precluding the Parties * 4 
ming on the original Cauſe ” 98 88 55 N was = —— .- 
of the per i ie e N bo 


i WEE 7.4 ft ; 2 
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T. Submiſſion — a Ges 3 1 
of the parties themſelves; or it may be Howit foaltte bel L 
by their act with the interpoſition of a court. 

Ix the ancient Roman law, whether the ſabmiſlion: was 
made in the one or the other of theſe ways, there was no. 
complete remedy for non perſprmance, unleſs the parties bound 
themſelves reciprocally, either to perform what ſhould be 
2 or to incur the forfeiture of a ſum of money, or of 


8 . REG \ 


- R \ 
1 * * 
- 


ſore | 


fa) Domat, 1 vol. 223. 


FS. 


_ * 


1 ; | Sy" tn 


m bine ther Tyeelfic thing 75); except in the esſe where the 
Went were mutual debtors, and they promiſed 'murually, 


that he who did. not obey the award ſhould not foe for what 


was due to him, which was in ſubſtance the fare wing as 2 


| ſubmiſſion under a penalty, 8 


Jos TIN IAN, however, in ſome meafute, though very OY 
quately, provided for the caſe of a fubmiſſion with a ſimple pro - 


miſe to ſtand to the award. He enacted, that whetheriTuch a 
"oy ſubmiſſion was verbal or in writing, then if the parties, after the 
award made, ſubſcribed that the judgment did not diſpleaſe 


them; or if, within ten days, they did not expreſsly declare 
they were diſſatisfied with it, each fhould have a remedy 


agaivſt the other, in caſe of non-performance. (c) And 
Where the ſubmiſſion was accompanied by an oath to ſtand 
to the award; or the arbitrator, by the conſent of the par- 
ties, bound himſelf by an 8 to end the diſpute witb all 


1 g 5 
ercep- ner Sed 6 per "A 
adjecta compromilth. a non, Fa | 
” a Aan quis promiſerit. 


incerti verſus eum Pry ug FF. lib. 


Ca Ex compremiſſs. placet | 
dienen non naſci, petitio- 
nem. Pf. l. 4, t. 8, f 2. Tametſi 


- tentiam dicere, nifi compromiſſum in- 


milla ſit. ſ. 17, f. 1, 2. iir 7 


neminem prætor cogat arbitrium re- 
eipere tamen ubi ſeme] quis in ſe 
receperit arbitrium —quiſquamne po- 
teſt x1 


re æquiſſimum fore. 
| Per, ere, ut officium jim of in ſe re- I 
it, Fiopicret ?- Ait prætor, Qui 


. itrium, pecunia compromiſea rece- 


13 J. 4, t. 8, ſ. 3, f. 1, 2.— r- 
i 


trum autem cogendum non eſſe ſen- 


tervenerit, Quod ait prætor, Pe- 


__cuniam compromiſam: :* accipete nos 


debemus, non fi utrimque pæna qum- 
maria, led ſi et alla res vice pœnæ, ſi | 
quis arbitri ſententiæ non ſteterit, pro- 


(b) 1 d. Fas 
et compromiſſum : ut puta, ſi ambo 
debitores fuerunt, et pacti ſunt ne 


Tee: He 
| arbitri formam amplecti,“ fed filentia 


4, t. 8, f. 27, n. 6, J.—Cum ante 
ſancitum fuerat in itris eligendis z 
quos neque pœna compromiſſi valla- 
bat, neque judex dederat, ſed nulla 
ſenteritia præcedente communis elec- 
tio, ut illorum ſententie ſtaretur, 
N. at—nihil ex eo procedere præ- 
dii cimus in eos arbitroz—ut 
corum JH ſte tur, ſiquidem ſub- 
ſcri * quod non diſpliceat 
22 eorum ſententia: 


6 non ſolum reo exceptionem velui pacti 


generari, ſed etiam actori in factum 
 «Rtioncm. Sin autem poſt ſententiam 
quidem ſubſcripſcrint, “ ſe 


eam 'roboravetint et non intra decem 
fxg Toximes atteſtatio miſſa fuerit— 
m manifeſtum fiat definitionem 


petat quod bi debetur, qui ſenten- — eſſe amplectendam ; tune ſilentio 
dr arbitri non ficterit.”! 1½ n. 3. A 1 ſententiam roboratam eſſe, et 


. si quis preſens arbitrum, geo- 
belag dicere n rens com? 


ient? exceptionem, et agenti me- 
e actionem competere. Cod. 
t 85, fs 55 


„„ og 


1 ITT 


inns als the fame e e, parte 
| . ſhould be bound. ( 


Ix the law. of England, ack fobmifſion 1 by the 


at of the parties, without the | intervention of a court, it 7 3 i 4 


be either verbal or in writing: where it is merely. verbal, it 
may be ſimply an. agreement to ſubmit the matters in diſpute 
| to the deciſion of the arbitrator, without an expreſs promiſe to 
« the award; it may be accompanied by fuch A promile, 
without the mention of any conſideration for it; or it may be 


with ſuch a promiſe, on à certain conſideratiqn: in all theſe 


| caſes, howeyer, the effe& is now the ſame; but the diffine 


tions were formerly held to be material. At all times's ſubs 


| miſſion, in any, of the forms, was held ſyfficient to maintain 


an action on the award, if it was only for the payment of .. 


money : but if the award was of any collateral act, there was 
no means of compelling performance. (6) It was however 
held, at a very early period, that if the parties © promiſed” 
to one another, on conſideration of any ſum, however trifling, 


to perform the award, an action might he maintained on ſuen 
promiſe, though the award was of ſomething elſe. than the 


z2yment of money. (c) The 


_ promiſes only. (4) It was: adn later . > 


Aa} Si inter aQgrem et reum f 
non ipſum judicem fuerit conſenſum, 
ut eum ſacramenti religione lis proce- 
dat, et Jitigatores hoc ſuis manibus 
vel per publigas perſonas gp 

opria voce depoſuerint, g 

lacramentis præſtitjs arbiter dees 
eſt, hoc etiam addito, quod et ipſe 
arbiter juramentem præſtiterit ſuper 
lite cum omni veritate dirimendi --: 
vel ſi de arbitro nihil tale fuerit com -· 
tum vel ſeriptum, autem par- 
Pk iteris ma rene, quod Jura- 
menti — ſe illigaverint, ut ar- 
Sitri ſententie ſtetur —ſive ab initio 
"es fuerit ab his If ante. vel Pre- 
to modo m dum arbiter eli ; 

— ſive poſt definitivam ſenten- 
* tiam hoc ſcriptum inveniatur, Quod, 


cum [ ſacramenti 4 ejus audien- 


| 2 Ld, Raymond, 1039. 


next ſtep was to ſupport an 
action on ſuch an award, where the ſubmiſſion was by mu- 


PR 
* at 


tiam de funt 75 + vel bo 

que ſtatuta ſunt, adimplere | 
Tint,” Sed 2 iple ſolus arbiter, — 
litigatoribus | poſcentibus — preſtit 
Juramentum, © od eum omni ve- 


| ritate liti libramenta imponat.“ — In 


his omnibus caſibus liceat vel in fae- 


2 


erit 


tum, vel condictionem ex lege, vel in 


rem utilem jnſtituere aQionem; 
cundum quod fa&i qualitas poſtula- 


' Veras. Cod. L 25 t. 56, . 15 | I | 


4% Per Holt, 1 L. Raymond, i248: 
f 245 
<< Gouldfborough, 92, 8 | 


bum 246 be 


v. Greville, 6 Mod. 
mond, 961, 96s. 


8. 2 LA. Ray- 
id. 6 Med. 488. 
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* very af of ſubmiſſion was conſidered. as implying a \ promiſe. 
in itſelf to abide by the determination of the perſon to whom 
dhe matter was referred; and that an action might in all caſes 
a be ſupported on ſuch a ſubmiſſion. i ns "Fs 
Wx the ſubmiſſion is in writing, it is al ty 
— . by mutual bonds, given by the parties each to the other, in a 
certain ſum penal, on condition to he void on performance of 
| the award; but it is not eſſentially neceſſary that they ſhould - 
de ſo given; they may be given to a third perſon, or even to 
i | . the arbitratot himſelf: Ca) and they may be given by other, 
| pPerſons than the parties themſelves, who will incur the for: 
debiture if the parties do not perform the award. 6 
100 Nox is it neceſſary that, on each of the 1 it ſhould 
| appear of how many perſons the parties to ihe ſubmiſſion con- 
"$a. Thus, where (5) it appeared that there were three bro- 
. Richard, Robert, and William; that their father had de- 
viſed certain lands to the two latter, 7 that ſeveral diſputes 
ariſing between them and Richard, they had, by bond, ſub- 


| and William jointly, but they giving him ſeparate bonds: it was 

* held, after ſeveral arguments on an action brought by Richard 
| N Robert, that the ſubmiſſion was properly made. 

Taz ſubmiſſion may alſo he by indenture with mutual co- ; 

venants to ſtand to the award. (c FA | 

Ir is uſual, in articles of copartnerſhip, to e a provi- £2 

ſion that all dif putes ariſing between the partners. relative to 


ferred to arbitration. This proviſion has ſo far the effect of 
2 ſubmiſſion, that one of the partners cannot ſue another ei- 
ther at law or in equity for any matter within the terms or 
meaning of the proviſo, without having firſt had an actual 
reference, which bas proved ineffeQual, or a'propoſal ve the 
| Fins to refer, and 22 17 by the defendant. PL | 


- fa} Vid. 36 H. VI. 8. 22 Fd. | Aa Hayes v. Ha cu. Car. 
1. 252. —— v. 'Gibbou Comb. 433»: -+ Ry | 
4 100. OR. > 4: Af 2 Mod. 1 
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mitted to arhitration; Richard entering i into a bond to Robert Ly 


their buſſpeſs, or to any covenant in the articles, ſhall be re- 


uf thedefendant pleaded, that the plaintiff and he had, on the = 
of November, 1728; executed articles of copertnerſhip, © 


difference ſhould ariſe relating to their bulineſs, or with reſpe 
to any covenant in the articles, it ſhould be referred; 8 
| partnerſhip, and that they had never been ſubmitted.to arbitras. 


any perſon to he an arbitrator, though the defendant had — 
and was always ready to ſubmit all matters to arbitration. 7 


not becauſe he thought that an agreement of this kind coul, 


| inflance given to the arbitrators to examine the parties; as Well 


Hardwicke's muſt have been miſreported, becauſe the parties 85 


SB. 9 _ 
> tut: To «bil filed for diſcovery. 1 relief 285101 f | bs 5 5 5 of 2 IJ 


which, they had covenanted to become joint traders: as: Black ' 
well- hall factors, for eight years, and. agreed that in caſe any 


averred that all matters in the plaintiff's bill related only to . 


tion, nor had the plaintiff evet propoſed a reference, or nominsted 


Loxp Hardwicke is reported to have diſallowed the ples, 


not be pleaded, but becauſe there was no power in the preſent, 


as witneſſes, upon oath, The bill was to obtain — ad. 
relief againſt frauds, impoſſtions, and concealments, which 
without ſuch a power, the arbitrators could not examine. It 

the plea were to be allowed. as to the relief, therefore, j it 7 
not, as to the diſcovery,-and i it was beneath the dignity. of be 
court to admit a diſcovery, in order to aſſiſt the acbitfators. 5 7 

Bur in a late caſe, (I where. a ſimilar ples. was pleaded, - 5 
the Maſter. of the Rolls aſſerted that this opinion of Lord : 


could not give the atbitrstors ſuch a power. * here could b 


no- doubt, that parties entering into an agreement that al = 4 
diſputes ſhould be referred to arbitration, were bound by N 1 
agreement. If it, had been actually referred, and F arbi- _ wy 


trators had found the examination of the parties inſufficient, 


they would have declined. to determine, and then the Jurif. 


diction of the court would have been reſtored; z this way an Fa : 


anſwer, to the objection that the plea ſhould not go.to the - 
diſcovery. If it had become neceſſary for the information * 


| the arhitrators,. that there ſhould be a SC. the. ill 


620 Wellington v. Mackintoſh. 2 Atk. 8835 (569). | ; i Mb ug 1 2 
N Kanyon Halfhide v. 0 N 5 N 5 


* 


W 
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2 dat judge vat out by the articles; e ebe ga > 


2 termme the controverſy, they would remit it to the court. 
Horx to render the plea valid, it muſt appear Aly 


f that the fubje&t of controverſy falls within the meaning of the 


covenant to refer. Ta) In an indenture containing ſeveral e. 


venants, there was a proviſo that if any miſunderſtanding or 


_ .. controverſy ſhould ariſe i in future by reaſon of any clauſe, ar- 


ele, or other agreement in the indentyre contained, that then 


before any ſuit ſhould be attempted, the parties ſhould chooſe 
arbitrators for the determination of the diſpute. ' A bond was 


was alſo given for the performance of covenants contained in 
wle indenture: the defendant being ſued on this bond, pleaded 
mis proviſo, and alledged that the diſpule and controverſy, on 


which the ation was brought, aroſe on the indenture. The 


court held the plea was defeQive, beeauſe it did not ſpecially 
ew on what particular article the controverſy aroſe, and 


Enable them to judge whether the matter was the proper ſub- 
jet of reference within the meaning of the indenture. They 


alſo held, that the words of this proviſo did not extend to bind 


the parties to ſubmit the ** breach” of every covenant or artj- 
cle in the indenture, but were confined to the caſe where 2 
diſpute aroſe on the * conſtruct ion of any covenant, 


Ard parties cannot be precluded from purſuing thats right 


in the ordinary courſe, by any reſtriction laid upon them by 
another from whom they derive their title to the ſubject in 


diſpute: (5) as if a teſtator direct, that whatever controver- 


ſies ſhall ariſe on the conſtruction of his will, they ſhall be 
decided by ſuch and ſuch arbitrators; the legatees, or parties 
clatming under the will, may, enten Row them 
decided at law, if they think proper. 


" ALL the caſes of awards, reported in the books for a 5 | 


feries of years, appear to have been made on ſubmiſſions, by-one 
or other of theſe methods, by the ad; of the parties only; but 


when mercantile tranfaQions came to be frequently the ſubject 


ene 8 1 3 
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of 
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of diſcuſſion Was este is sense Sedi d 6 
jury were unfit to unravel a long and intricate account, and it 
therefore became a practice, in caſes of that kind, and others 
which ſeemed to be proper ſor the fame tribunal, to teſer the 
matters, by conſent of parties, under a rule of niſi prius, which 
was afterwards made a rule of that court out of which the re- 

cord proceeded, and performance of the award was enforced by 
proceſs of contempt. | This practice does not appear to have 
begun before the reign of Charles II. for the reports of that pe- 
riod ſhew, that it was not before the latter end of that reign . 
that the courts granted their interpoſition without reluQtance'; 
and in more inſtances than one a. judge is ſtated -10 have ſaid; is, 
' that theſe references were but newly introduced, and he never 

knew ary good to ariſe from them. But their utility was. fo 


well felt a ſhort time afterwards, that, in the reign of Wits 


liam III. in imitation of them a ſtarute (a) was made, reciting; - 
that It had been found, by experience, that references, made 
© by rule of court, had contributed much to the eaſe of the 


fubject, in determining controverſies 3 becauſe the parties 17 


© became thereby obliged to ſubmit to the award of the arbi- 
-. © trators, under the eee of impriſonment. for their con-. 
© tempt, in caſe they refuſed ſubmiſſion; and *-enaQting,?? 


© for promoting trade, and rendering the awards of arbitra - 


tors the more effectual in all caſes, for the final determina= 
tion of controverſies referred to them by merchants and ; 
«-traders, or others, concerning matters of account or trade, 


or other matters,” % That it ſhall and may be lawful for all <8 
1 merchants and traders, and others, defiring to end any con- 


c troverſy, ſuit, or quarrel, controverſies, ſuits, or quarrels, _ 

& for which there is no other cemedy but by perſonal actiòn or 
e ſuit in equity, by arbitration, 40 agree ' that their ſubmiſſion + 

e their ſuit to the awardowumpirage'ef any perſonor perſons, - 
« ſhould be made a rule of any of his' Majeſty's courts. of record 


'« which the parties ſhallchooſe, and to inſert ſuch their agree- 
ment in their ſubmiſſion, or tlie condition. of the bond or . 


oy promiſe, whereby they oblige themſelves reſpectively to ſub- 
yo mit to the award or umpirage of _ perſon or perſons; 
58 e which 


n 


5 94nd W. m 6. 1010 . 
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«F-- wit agreement being ſo made and inſerted Aae e 
« of rener or condition ef their reſpechi vs bonds, ſhall r may, 
«« upon producing an affidavit thereof, made by the witneſſes 
% thereunto, or any one of them, in the court of which the 
“ ſame is agreed to be made a rule of court, and reading and 
6 filing the {aid affidavit in court, be entered of record in ſuch 
4 court, and a rule ſhall-thereupon be made by the ſaid court, . 
j that the parties ſhall ſubmit to, and finally be concluded by | 
4 the arbitration or umpirage which ſhall be made concerning 
7 them, by the arbitrators or umpire, purſuant to ſuch ſubmiſ- 
5 Ty ; and incaſe of diſohedience to ſuch arbitration or um- 
_ © pirage, the party neglecting or refuſing to perform and exe- 
« A the ſame; or any part thereof, ſhall be ſubje& to all the 
„ penalties of contemning a rule of court, when he is a ſuitor 
1 defendant in ſuch court; eee on tyotions ok, | 
<« iſſue proceſs according. 5 
1 By the words of this ſtatute it is magifaſt; 5 the abmddon, 
* and the agreement to make that ſubmiſſon a rule of court, may be 
. N verbal, though the general practice is to ſubmit by hond. 
—_ Wren the ſubmiſſion is according to the proviſions of this 
ſtatute, the court will compel a witneſs to it, to make'an afſida- 
vit of it, in order to enforce the award: for though the words 
of the ſtatute be not compulſory, the very nature of the thing 
gives the court a juriſdiction over the witneſs. The act of 
parliament has appointed only this way by affidavit, and a wit 
neſs muſt not be permitted to evade it by his refuſal: a witneſs. 
to 4 bond is compelled, by a ſabpæna, to give eyidence of the 
execution; and every man who ſubſcribes his name as a witneſs. 
to an inſtrument, undertakes, by implication, to give evidence 
at a proper time, and in a proper manner: no objection to this 
ariſes from the ſuggeſtion that the award was unfairly made, 
and that the party has no other means of preventing the ſubmiſ- 
fon from being made a rule of court: the hardſhip of a par- 
ticular caſe muſt not be permitted to "ry a ryle founded on 
general principles of utility. Ca) 
Bor in order to found the ene for a rule * the 


wine to make the Wy it ſeems. to be necellary to lay 
before 


„ 


(a) Clark v. Elwick . 1 Str. 1, 2. 1. 332, 333. 


s 


„ 


11 e e GK . 25 | 
before the köüre fora Elias üs kit) eber; 8g, 8 Fe 
bability of his being a witneſs; as an affidavitiof his having 
B  acknowledgetl that he was 3 or an n affidavit'of "ns 280 mA 
ing, that he really is ſo. 1 SLAG 
Sven av application is not fre 15 tly- Jock, Jn 8 | 


rule jo ſhew cauſe, . The few caſesthat are e Have been 
of rules of the latter kind kind: 4% : 

"IT is not necelſary that the een to 5 hls the ſ abroidt 
on a rule of court ſhould he part of the condition, of or that * 
ſhould be actually ſigned: if it be written under the condition, 
and the ſubſcription," by affidavit, appear to have been made 
before the execution of the bond, the court will take it to be 
part of the ſubmiſſion, As an 8 15 ways of re 
is part of à deed. ()) 1 ks 

Ir the application be on i behalf of one of dhe EY and ik 

| appear by the bond'of the other, produced i in court, that it was 
executed by him, the motion will be granted of courſe ; the. 
N of the latter appears by the execution of the bond. 00 

- A'$UBMISSION was by bond, and in the end of tlie conditi- 
on was this clauſe: # And if the obligor ſhall/conſent that this 
« ſubmiſſion be made a rule of court, then, &.“ A motion to 
make this ſubmiſſion a rule of court was oppoſed, on the ground 


to forſeit his bond, he might prevent its being made s rule f 
court: the words, however, · were conſidered by the court as 

a ſufficient indication of conſent, becauſe they could have, been 
Led for-no other purpoſe, not the motion n was accordingly 


granted. (4) | 
Bur if the agreement be als hat $a 6 Peet ſhall be 


made arule of court, that is not ſufficient, it is ſaid, to ground an 
application to have the the © * ſubmiſſion” * A "wn of court. t.(e) 

a) Vid. MIS k 

. 4 2 r Dee | 


70 Rudd v. Coe. Barnes, 3. 
d 0 v. Cheeſely, 13W, ul, - 


S 


fore ĩt does hot appear whether the rule granted i in conſequence N 
of it may be abſolute 1 in the firſt inſtance, or muſt be oy 4 A 72 7 


that theſe words do not imply his conſent ʒ but that if he'choſs / 


* 
1 


2 + aſſociate, whoſe buſineſs it is to draw. it up: and the attornies 5 


1. 1 + 1 1 * 2 12 2 0 K. 


Ir a cauſe be-referred by conſent ae 7] 
Middleſex, application muſt be made for the order of w/ 
Prius, to the clerk of uiß prius ʒ if on the circuit, tothe judge's | 


oughi to ſet down the names of the witneſſes, propoſed to be 
examined on the reference, on a piece of paper, and deliver it 
to the crier, who will. ſwear them at the bar of en. 
otherwiſe. 5 attend a judge to be ſworn. (a) "Hm 
I was formetly held, that the ſlaying of a cauſe was neceſ- 

_ farily implied in a reference; and even that if one of the parties 
to a ſuit ſaid he would refer the matter to ſuch a one, the eauſe 
| moſt ſtay of courſe; becauſe, ſays Twiſden, that man is made. 
| judge. (5) But it was afterwards declared by Lord Chief Juſtice 
- Holt, .that all the judges of the King's Bench had made a rule, 


© - that no reference whatever of any cauſe depending in that 


Court ſhould ſtay the proceedings, unleſs it was W in the : 
x rule of reference to have been ſo agreed, (e) 
Ws Tux extent of e ka Va- 
bo "Ho, oh he rious according to the pleaſure of the parties; 
loſes. it may be of one particular matter only, or 
| FN el many, or of every ſubjeRt of litigation be- 
e them; but, what extent ſhall be given to the particular 


3 wards af it, i de more. properly diſdnſſed in andeker_plece- + 


Irx is uſual, and even neceſſary, to fix a time within which 
| the arbitrators ſhall pronounce their award ; for on the one hand, 
2 delay is neceſſary for inſtructing the: arbitrators, and putting 
the queſtion in a condition of being determined; and on the 
other the time ought to be limited, becauſe it would not be juſt, 
that it ſhould be in the power, either of arbitratofs or of the 
ou to! 428 off the final deciſion for ever. (dd,, 
Tux ſubmiſſion, being the voluntary agree- 

ate, hor ment of the parties, the words of it muſt be 

_ ſo underſtood as to give a reaſonable conſtruc- 

dl tion to their meaning, and to make their in- 

1 tention prevail : therefore, where the ſubmiſſion was . 
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rehearſing) that each-of. ihe parties was: hond an 
ſum of tool. and they, by the ſame deeds granted, t that*%ifeach 
of them ſhould ſtand to the award of R. N. then the obligation = 
of him who performed the award ſhould be void, and that of him 
vhs did not ſhould be in full ſorce: and it Was objeRed, thaʒt 
this fubmiſfion was void, becauſe: it imported that ua of them 
was bound for the per ſur munee oß tlie award by the other. This 
conſtruction was rejected as abſurd and nonſenſical; and contra 
ry io ibe plain meaning of the parties: and it was held, thatthe - 
words, © if each of them ſhall ſtand, &c. ſhould be taxen in 
the ſame ſenſe as if the ſubmiſſion had been erpreſſed thus, 
e that the one wes bound to the other, and the other te him, 
each that himfelf ſnould Rand OUR wn bre his _ 
den to be in full force”, (% £64, 19,6951 21405 ED 
$0, where the condition of oak vas to | hand ee, 


of two arbitrators, with a. ptoviſo that it ſhould be made on r 


before the 23d of January; but if the arbitrators ſhould not 
agree on the award, that then they ſhould chooſe an indifferent 
man, and © they“ ſhouſd ſtand to Ihe final end, determimatiom 
and judgment, which he ſhould give on or before «he a8 
January; under his hand and ſeal: it was ſeriouſly argued, that 
the laſt pronoun, (they, mot having immediately before t 
any aptecedent, to which, in the grammatical order of the ſen 
tence, it could be referred, it applied to the *arbitratolfs, who 
vete to perform the award of the umpire; but good ſenſe pre · 
vailed over this objection, and the court held that it ſhould de 
referred to the parties themſelves. (5) 5 

Wurxx the ſubmiſſion! was to the avant of: four.) men by 


dame, «© ſo as the ſame award be made, and delivered up in writ- ©; 5 15 
ing by them, or any three of them it was not till after ſeveral . 


ſolemn arguments, that the court were prevailed on unanimouſly 
to hold, that theſe words gave an authority to any three of the 
arbitrators named to make the award, the latter words being er- 
planatory of the meaning of the parties in the former: that 
_ _—_ incechoicatexaQueſs the * * ſatne” award nn, 
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former part 'o the ſentence, and might be taken to mean ths 
award made by four, yet as this conſtruction would render the 
| latter words perfectly uſeleſs, it muſt be rejected, and the obvi- 
dus meaning of the parties, on the whole, adopted: that the 
* ſame” award ſhould be referred to the thing, and not to tbe 

perſon 3'ſo that it ſhould be interpreted © the ſame?” award of 
the ſame things, to 5 une Ow ee, —__ 


: . | ee of them. (a) e eee 
Tux reader, e the obſervations that amind 
. 0 8 r with the hiſtory of legal chicane, will 1 | 


N to conceive that a doubt could be raiſed on the ſubject. 

15 ſubmiſſ ion, the latter ſhall be rejected, and the former ſtand: as 
if the condition of a bond, dated the16thof March, be to ſtad 
to an award, with a proviſo that it be made on or before the laſt 
1 day of ** this inſtantꝰ monthof 55 April 3 here, as dommoth can 
=: . anſwer.to the-deſcription of this * inſtant month, but that in 
Which the words Are uſed, namely March, the words 6c of April 
ſhall be rejected; for there is nothing to determine them to the 

next April any more than to the April of any other year: there- 

= fore, if the award be not made till the laſt day of April, or indeed 
ny time after the laſt of March, it will be made at a time out 
=_ . ofthe ſubmiſſion, and therefore of no effect; ; but} had it been.** on 
=_ . ; or before the laſt day of April,” withqut the words, * 2 of this 
_— inſtant month,” in order to avoid the uncertainty, . it Were | 
1 | have been taken to mean, the April of the ſame year. 60 | 
1 F kind of P! thority i is in its nature r 70 

; | e y be vocable, though madeirrevocable by 2 5 
8 | revaked. words; therefore, if one offhe parties, be- 

| | Re or fore 7h making of the award, or before the 
en of the time for making i it, revoke the authority of the | 

RET arbitrators, the latter cannot proceed ; or if they do, the party 
 reyoking i is not bound to perform their award, but may plead the 

| \ . Fevocation in bar of an action on the award gf; or he may 


85 © (a) Via; 1 Rol. Rep. 375. EY | | Jac 47 The caſes o& TY OOO? v, 
' | Jac. 400. Bridgeman, 91. Mo. 849. [ Girling, and Berrie v. Perrie. 
Bulſtr, 62. 1 Bulſtr. 123, 123. | (6) Sherry v. Arn. Pop- 
75 denden, 31 112. . 203. * dam, 15, Ty, = 


— | . TY | him#elf , 


Wurxx there is a repugnancy in the words of any part of he — 


dbu. apiece, 
wank againſt the- other, i in an Sieg foruhe original, _ 
8 5 of diſpute; (8)—and, 1 in this reſpect, our law correſponds... 


Vith the civil law. ( But if one on one fide, andtwo on the 


other, ſubmit, one of the two cannot revoke the authority of 
the arbitratot without the other's for * jrindy , it 


muſt be joimly taken away. ( 7a 
«In the ſubmiſſion be merely . Wb e 8 


* I. diſcharge you from proceeding any further,“ ſaid to 


95 


the arbitrators, will be ſufficient. (d) But if the ſubmiſſion was 


by. deed,, ſo- alſo muſt the revocation be, (e) according to that - 


general principle of law, that every power, authority, or ob- 


ligation, muſt be diſcharged with * 228 OT IRS 
which it wasconſlitured. (%) 1 8 
Tm principle, however, applies only. to the caleof an "oY | 


Preſs revocation;. it does not extend to that'which mult neceſ- 


ſarily be implied byconſtruQion of law, from another act of the 


party; for a collateral act may ſometimes amount to a tevoca- 


tion of the / authority of the arbitrators.” Thus, if a woman, 

while ſole, ſubmit to arbitration, and marry before the making 
of the award, or before the expiration of the time for making it, 
the marriage is a revocation; becauſe, by that, all the ,perſonal. 
Property of the wife, and a: permanent intereſt in her real pro- 


perty, WHINE would: be INE * the award, "ew; in Long - 


— 


band. (g) | 
80, as Aa man 1 an ede dment FONT 88 


recover a mill of which the latter was in poſſeſſion, the — | 


dant ſuffered judgment to be entered by © nil dicit 2 butafter- 


Wards they agreed to refer the queſtion, 46 Who ſhould have i its”. 


and other matters which were in difference between them, to 
arbitration by bond. The plaintiff, in the cje&ment, before the 


' expiration of the time limited for making the award, ſued out 


an““ habere facias. Slog on the Judgment, and had the 


4 . 150 e Tek g.. b. id. 
Ard. 38. 41 H. 6. 30, a. 48. H. 6. 77 ergangenen coll 
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-  Bibwalow 62, 2d pt. 290. 


ll Aslteered te him; and on atiaion of debt being rous 
rhe fobmiſſion bond, it was held, that by taking dwiry the ſub- | 
jekx of the arblitwion, he had taken N the bn of mik. 
in the award. (a7 

"kit the yer books; & dlttinction is taker between's fubtnifGary 


by obligation, and a ſubmiſſion without obfigation, In the firſt 8 


caſt it is ſaid, that the obligor eannot difctiatge the arbitrator, 
herkuſt he is bound to Hand to his award; bur that inthe latter 
it is otherwiſe, (3) Lord C: J. Coke explains this diftinelibn in 
this way; that in both caſes the authority of the atbitrator may 
indeed be revoked ? but that where the ſabinillion' is without 


* the perty revoking loſes tioihing ; whereas, in the 


other caſe, he forfeits the penalty of his bond: for by coutiter- 


- mihding the authority of the arbitrators; he has wot fulfilled the 


condition, by ftandifg 10, and abiding by their award; and be- 
cenuſef when a man, by His own alt; renders the copdition of | 
the bond impoſſible, eee TONE" wire n 
2 Ras deen annezed. (r) 

Furs difference in the egg of 4 teten Is the ede | 
wis cettainly good law at the tirtie, when it was held, that no 
aon could de mayintained on ar award of 4 collaterat hing 

+ in conſequence of 4 parol ſubmiſſion; but now that it is 
Held, that au ad ien may be maintained on ſuch an award, it 
may reaſonably be ſuppoſed the courts would alſo fuſtain an 4Qi- 
on on the caſe for countermandirig the authority of the arbitrator. 
Acaſe is reported i in two books, in one of which a ddabt isexprefF- 
ed; whether all beiug by patol, the plaintiff could maintain that 
action or have any other temedy; but that js evidently nothing 
more than a fooſe note of the repbrrer, and the pleadings are there 
very tdccurdiely ſtated: (4) In the other book; the caſe is re · 
PFÿorted at length; and the manner of the pleadings diſlinQly 
given; the breach-being afligned in q diſcharge by the defendant - | 
of the arbitraiors, from making ay award; and the judgment 
of the court, without mach 5 in favour of the plaint if. E 


5 e Green . e - Sir T. ((%) Newgate v. W : 


: | 12. 1 Sid. abx. 
(b) 5 Ea. 4 | (. Ku. 10 2d, 24. 
le) Vynior's ca 4 's Co. 62. 2. | | 


Dy 


Fd 


the ſubmiſſion. 9 ; 


| dre after the revocation will 1 W 1 of the - I 


miſſo, ſed ſimpliciter Jetteittis 


52 Agree tefos. © ET — 5 115 
— te ae evil _ tnt het the wes Was 
2 bf pteventet By His v from AE? 
ing bis award, then; if a penalty added te the febmfffon, that = 
y wat forfeited ; but if ho penafty wht added to che u- 
 iiſlion; the öppofßte patt y thould nabe k redtjedy fltlfar * 
Scion 68 the cafe. (4) Von dE EEO 22: ©y 
Ix one of the — carbs dere 
| tors, and afterwards requeſt themn to mate ih Ware, Mat wilft 
not ſave the forfeiture. But where thefiboiilhoHlinittholinie 
tor the raking of the ĩ ward, that af be underſtod to de With- 
mn convemiertt time; and if in foch a caſe the party equeſt en 


and they do not, a revocation aſterwatds will bs 10 ae, 


Our party may alſo revoke with conſent of the ales but 


bond. ( q! 7 
In the eeſe too ef 4 revocation; by the 1 marriage ofa — | 
ſole; if the huſband and wife ſubmit again, the courts will not 
ein the oppoſite party in ſuing for the forfeiture. (a) 
Tuxxx may be ſeveral acts dote by cith& bf the parties be- 
9030 the award made, which, though they cannot propetly be 
called a revocation, yet amount to a breath of the ſubmifſh 4 
Thus, where a man ſubmitted to pay fuch coſts as ſhould be 7.8 
| flated by arbitrators choſen indifferently by the parties, i it was | 
held to be a breach in him not to have carried in his bill to the 
| arbitrators, becauſe he was the cauſe that no award was made. fe) - 
Warr the parties may feyoke, when the fubmilſion 1 
1 rule of eourt, by conſent at a/ prius, or in purſuance of *. 3 
ſtatute of William, it is immaterial formally to lay down.: It 
has been ſeen, - that, in the latter-caſe, the courts have, made the 
 fubmiſſion a rule of court; notwithſtanding the e of 1 


(a) Si quis lis torum defaerit: 1 promi 
Si vv hin 25 N e . | 
$f penn eee Et i. 
_ quis preſens arbitrum fententiam di-F © 
cere prohibit, * committetur, "iP 
n Pa ea iffet adjecta com J . : 


55 -ON- 


1 N CEN in | both . OR n contempt, 
ay 48 by which the arbitrators are diſturbed or hindered "avid ; 
1 making their award. (a) Thus where a matter was referred. by ? 
- _ conſent at 1176 Prius to the three foremen of the jury and be= 
2 fore the award was made, one of the parties ſerved the. arbl= 
3 trators with a ſubpœna out of Chancery, which. hindered. them | « 
... Proceeding to make an award z the court held this to be a breach 

| ofthe fule, and granted a rule to been cauſe mn 
ment ſhould not go againſt him (() . mow © 
_ Ant the civil law the better opinion Gomes wes been, that 
| if the party to a ſubmiſſion, while the matter was before the 
arbitrator, appealed t to the OPT 01 Ow * ee Mere. | 
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. is a nt wie that every one who f 75 
Ws may ba cap3ble of making a diſpofition of his pro- 
perty, or a releafe of his right, may 1 make a 
ſubmifion to an award: but no one can, who is either under a 
natural or civil incapacity of contracting. (a, Therefore a 
a married woman cannot be party to a ſubmiſſion, whatever 
may be the he ct of diſpute, whether ariſing-before or after 
her marriage? | but the huſband may ſ ubmit for himſelf and his 
wife. (e) N 
O the p Apeiple Wh an infant cannot bind mimte for any | 
- thing but 'necefſaties, it is clear he cannot de party tos fubmiſ- 


'' we 
2 * 


(a) vid. 1 Cromp.. | Pract. 263. "I Stan; futarum eft, vt in po- 
46 Davila v. Alma pan. 1 Salk. 7 3. ] teſtate cjus quem pœnitet compromiſiſſe, 
e Si quis rem, de qua compromiſ- fit compromiſſum cludere.” Ergo ad- 

+ os fit, in judicium deducat : quidam verſus eum pœna committenda eft, lite 

22. prætorem non intervenire ad! apud judicem ſuo ordine peragend8. Ff. 
cogendum arbitrdm ſententiam dicete: l. 4. t. 8, f. 30. 

Jula jam pena non poteſt eſſe, atque ſi] | {4) Com. Dig. Arbitriment. D. 2. 

8 eſt e Sed 6} e 351. 


ſion, 


4 


5 r 42 1 1 26% Lo ns oO ER 


00. whether the metie / in diſſute be 40 ite b to him, a | 


for a battefy committed on him, or for a treſpaſs on his land (%% 
or an injury done by him to another, The laſt caſe, however,” 
| was not always conſidered as clear law; and it has been inſiſt» - 
ed, that he might ſubmit a treſpaſs committed by himſelf, be- 
cauſe that might be for his benefit ; and if he could not, inflead: * 

of being favoured by the law, he would be in a worſe condition = 
than other men: but that reaſon fails; for though- it may be or 

® his benefit, it may as probably be otherwiſe j for the arbitrater 
may award a greater ſatisfaction than might be given in e 
due courſe of law, or the damages awarded may beincreaſed on 
account of things, for which, by the law, the infant cannot be 
charged; and the rule with teſpect to an infant is, that he cahnot 
bind himſelf to any thing which, by pollibility, may be to his 


diſadvantage. It has alſo been ſaid; that the infant outzht to have a 
an election, whether he will perform the award or not, and that 
| therefore an award made, in conſequence of a ſubmiſſion by 
him, is not ubſolfitely void, but voidable- only : (e) but this is 
contrary to the very intention of a reference WU which I 


3 b 


js to put a final period to diſputes,” - 5 10 25 


And as the infant himſelf cannot be bound by A ſubmiton to Hl 


os, 


Arbitration, ſo it has alſo been decided, | that if another eiter 


into a bond, conditioned, that an infant ſhall perform an award, | | 5 
this is alſo void, and the obligor could not be ſued upon it. This, 
however, was without any argument applicable to this partieu- 
ar cafe, but only taken as an immediate concluſions from dhe 


principle that the infant himſelf could not be bound. It ſeems, 


indeed, tobe carrying the indulgence to an infant by much too 


far, and to be contrary to the analogy of law in other caſes. It RF 


is in fact ſaying, that in all caſes, where an infant cannot bind 
himſelf, no one elfe can be bound for him; which! cannot be 
pretended to be true. The infant himſelf: indeed cannot be vom- 
pelled to perform the award, neither is it in the power of his 
e to force him; but it is by no means a Gngularabing 


_ fa) . * 1 br 8006. in3 K 4.15. Dub, kel Ard 41. TIN 2 15 


ſays cont. 10 H. 6. 1 
„ e ws 2 5 


4.4 , 


(2. 13 r . . 


chat 2 en that! forfeit his band, though it be got in his own 
mere, ſave the penalty, hx performing the condition. There 
is, indeed, an implied exeeption. in the coſe of ſubmiſſion to 
deu awand; that if the awgrd iiſelf he void, he ſhall not forſeit 
his bond by non · perſormance. But this exception extends only 
do tha coſe. were the objection appears on the awatd itſelf : 
| | ang, if this. he good, there appears not the ſhadaw of a reaſon 
hy the ſecutity for the infant's ieee ould "9 forfeit 5 
his hond on the iofant's default. (a) x WM 
Tux ſeme point was again agitated u engibereaſeioths "EN 
IS argument uiged in avoidance of the arard :: The ſubmiſſion 
en behalf of ab infant is vid; the award thereſore js void, de · 
pending an a void ſubmiſſion, and a bond for performance ofa 
- vold awerd is ngerffatily void; therefore the ſecurity cannot 
_ forfeit his bond. The ſame kind of anſwer was given as is 
fugyeſted aboys : and.thaugh the opinions of the court are net 
Hated in very deciſive language, pet, on the whole, their incli- 
nation feemed to be, that the ſecurity farfeitetl his bond, if the 
infant did not pe}forra the award. In this caſe, indeed, the 
_ aQion was brought by the infant, and her ſecurity, for non- 
periertnance by the other party . but as the defendant's ob- 
jeſtions were founded on ihs ſuppoſition that the infant was 
not hound te perform her part, and that therefore there would 
de no reciprocity» the, general principle is the ſame, whether | 
the fecufity'for: the infant be Plaintiff or defendant, (000 
Tus ſame queſtion was again agitated, but no deciſive opi- 
; nien given; beeauſe it appeared that the father had been bound 
fox mſell and his infant ſen; and it was held, that whitever 
might he the caſt with reſpeſt to the fathet's being bound for 
his fa, pet bis ſubmiſſion was, gand as to bantelf and en 
was aceardingly given for the plaintiff. (e) 
Bur i was afterwards exprefaly decked, it . 0 | 
rity of ihe. caſe as on whack the dauht had at firſt been raiſed, >: 


e, 3Ler 1j. Gill v, Ruſſal, 
(5) Stone v. Knight. Latch 207. | Hil. Fro . 139. | 
e Legs * 0 ay. ng 


£9 f that 
* * 
N ; » * f 


=y 


1 rn 


the guns may kev for the infant, and. bind Kita bY 
that he ſhall perform the award (a). i); > 
Tuus we have at length adopted the 8 ſenſe of che Roman | 
Jas ws by which. it was held, that an infant bicmſelf could not be 
bound by his ſubmiſfan; but that if he ſubmitted. . | 
| the latter forſeited the penalty in default of the infamt{#). -- | 
Ax exeeutor, or adminiſtrator, may ſubmit a matte in G4. 
pute between another and bimſelt, in cight of bis teſtstor gr in- 
« teſtate. Therefore, when the executor of a. papſos ſubrajgted-to | 
arbitration a diſpute between the preſent incumbent andhimſelf, _ 
as executor of the laſt; on account of ſome dilapidatioms of the | 
-parſonage, alledged to have been permitted by the defanſt of the 
_ teſtator, and in his life, no objeRiog was made to the want of 
power in the executor to ſubmit: (c) but if the arbitrator do not 
give him the ſame meaſyre of juſtice as he would be entitled 
at law, the executor, or adminiſttator, muſt account forthe d 
ficiengy to thoſe who are intereſled in the effects of the teſtstor 
or inteſtate. (4 As, if an execntox ſubmit to arhitrament, andjt 
be awarded, that for Jol, he releaſe an obligation giyen-to his 
teſtatar in 100]. for performanoe of eovenants which were broken 
by the obligor, the 190]. ſhall be aſſets, for the ſubmiſſion is his 
own act: (e) and by his ſubmiſſion he precludes himſelf from af- 
| terwards pleading to an aQtion on the arbitration Bond, that he 
had fully adminiſtered, and chat he had no aſſets of the teſtator / 
or inteſtate at the time of his ſubmiſſion, or ſince that time ( 
So, the afſignees of a bankrupt way ſubmit to'arbitration, | 
any diſputes between their bankrupt and others, provided they 
purſue the directions of the ſtatute, which enatcte, ue 
aſſignee, or aflignees, of any bankropr's eſtate and effects, 
- with the conſent of the We . weer che nw: al 


n 


ce) me x. Newbold, 6 w. 3. gro pen rar. N , 
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5 6 Ex 19; who hill. ba ve duly proved theis: REAP 
_ = | 45 pF rig and who ſhall be preſent at any meeting of the 
3 4. ſaid creditors, purſyant to notice to be for that purpoſe giyen 
266 in the Londen Gazette, to ſubmit any difference or diſpute 
1 * between ſuch aflignee or aſſignees ; and any perſon or perſons 
157 « . whatſoever, for ot on account, or by reaſon or means of any 
5 3 . matter, eauſe or thing whatſoever, relating to the bankrupt, 
es his eſtate or effects, to the final end and determination of ar- 
1 . No. bitrators to be choſen by the faid afſignee or aſſignees, and the © 
| © major part in value of ſuch creditors, and the party or parties 
4. with bom they {ball have ſuch difference, and to perform 
« the award of ſuch arbitrators—and the ſame hall * — 
. on all the ereditors of the bankrupt.“ (a) 2 
B virtue of the authority of this ſtatute, the e pre- 
* at à meeting cannot give a general power to the aſſignees to 
"refer matters to atbitration according to their own diſeretion; 
there muſt be a particular meeting on notice for that particular 
purpoſe, in the SEE ne to e of each el 
1 caſe. () $17. 
Tr i is a e woe that thoſe _ 
Who 5 al be — who are parties to the fan. ſhall $ | 
2 an Award. bound by the award, ©. 
een man Fan for himſelf and td an to | 
in difference between the partnerſhip and another, the partner 
ee "ſubmitting. ſhall be bound to perform the award but the Woe | 
ey not, becauſe he is a ſtranger tothe ſubmiſſion. le) | 
- So, if the parſon on the one hand, and ſome of the itte | 
ners an the.other, in behalf of themſelves and the reſt of the 
inhabitants of the pariſh, but without the authority of the reſt, 
. ſubmit to arbitration by band, the pariſhioners ſubmitting ſhall 
Auͤ0ũ5ᷣ:e be anſwerable fora breach of the award by art of- om; 


= | | other pariſhioners. % n 
= So, in general, a man is bound bem an award to which be fu Ro, 
wis for another ſe) 1 25 Was 

= _ G. 2. e. 30, f. | 1 00 Mug | 

1 # R we Wehe 1 Atk. 10 wy . 15 707, 
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Bur; a another on his: behalf, to refer a 
ders between the principal and another, an award made in 


| conſequence: of ſuch a ſubmiſſion is binding on the principal 
ee it is no P 


the ſubject of the diſpute. (a) Ie 


5 . ae 


agree with the oppoſite party to ſubmit the matter in diſpute. to. 


arbitration, and ſome only of the numerous party enter into a 
bond to perform the award,'the award ſhall bird the reſt. Thus, 
where A and B, Wo merchants, freighters of x ſhip, on one 


ſide, and C and D, part owners, and all the other part owners | 
and mariners, on the other; ſubmitted to the award of J. S. of all 


— 


matters concerning a prize taken by way of repriſa}; A Ad B 


enteſed into a bond, and Cand D- into another, to perform. the 
| award; 5 and the arbitrator awarded, that the merchants ſhould 


pay to C and D, for the uſe of themſelves and the reſt of t 
part owners and mariners, 1000l. This way held to be g good _ 
award; for if A and B did not pay the money, the part owners 


and mariners might have an action of debt againſt them on the 


award, becauſe they were all parties to the ſubmiſſion, though 
only two were obligees i in the bond: and if they paid t the money 


5 to C and D, to the uſe of them and the reſt of the part owners 


and mariners, though the proportion that each ſhould have. Was 
not pointed out, yet, as they had jointly ſubmitted, the award 


might be to pay them Jointly ; and although (the award, in fact, ; 


being to pay to C and P, for their own uſe, and that of 7 -M 


it was on that account obje cted, that the reſidue of the part 


owners and mariners had no remedy to have their ſhare but by 
| aQion, yet, notwithſtanding that, 1 it was held they were bound 


by the award: and this caſe was aſſimilated to that of an award 
that one party ſhould enter into a bond to pay a f. um of money 


to the other at a future day, which was good, though i it was oy 
a thing in aQion; and the reſt of the part owners might have. . 


(#) . 216. b. 115. 
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their remedy, at leaſt, in Chancery, againſt C and D, as truſ. © 
tees for them, if not, at common law. And now that the here 4 


n * 4 


\ 


muy e common law has: ee 
ation fer money had and received, there is no donbt, but that 
I a certain proportion of prize-money had been agreed on for 
each individual, before the adventure of their reſpectivę rights 
could be aſcertained, each individual-of the remaining number 
might maintain an action againſt dere long n 
had and teceived to his uſe a) Tee e eg 
i " Warns there are two on ons gde, a hey will wet be 
bound the one for the other, yet if the award be general that 
they {ball do one entire thing, not pointing out 'diftin& parts 
'ts be done by each, both ſhall be bound to performande of the 
whole, and an in 2 Tuftained by mars Wy vr "_ 
performance. ' oh, a ag Rs 
Tos 8. Where there was a otverty Eonicteiting ** 
Jands B een A, Band C; and A on the one part, and Band C 
dn the other, ſubmitted to the award ' of J. S. Abecoming bound 
in an obligation 1 to B and C in the ſum of 10001. to perform che 
| award on his part ; but B and C, , unwilling to be bound the one 
for the other, entering into un l boats of loool. each to A, | 
Vith ſeveral conditions: the arbitrator awarded, that A ſhould 
releaſe all his right in the land to B and C; and that, in conſi · 
deration of this, B and C ſhould pay 3ool. to A. Onan action 
of debt brought by A agAnft B, on this bond, for non: perſorm- 
anee of the award, and a. breach aſſigned,” that neither. B nor E 
had paid the Zool. at the time limited by the award, it was held, 
that egch was hound to the performance of the whole award; for 
they had joiml ſubmitted, though by ſeveral obligations 65 1. 
Bor, in ſuch z caſe, if the award Had been ſeveral, tertainly 
the one could pot have been fued for e on the 
part of the oaner. : 
Ir an attorney, without the expreſs authority of his ie 
enter into a bond to a third e under a * to be void 


ey en a : Aae e (4) Hayes v. 4 1 
eee M. 44 Car, B. N. nal. B. o 2 Anh; 17 Crg. a 
Ark. F. N. 673 | 434- "A 


nn 
erer 
eren 
* 


„ „„ 


on performance of the award by the pringi wiſe to . 
full forge, this ſhall higd the attornay. . the rieselt 4 
Fax, it is the common.underfianding; that thoaflent of bse 
attorney in a cauſe, to 3. reference-by;a ruls of aſ6 pnius, wii! 
bind the client; and the reaſon of the difference ſoms to be this,, 
that in the fiſt caſe the general character of attorney does nat 
imply a commiſſion from the principal to do any thing ſo mum Þ 
out of the ordinary courſe. ofthe huſineſs of a general attorney, 
28 io reſet a matter to arbitration ; but the employment as t-. 
torney in à particular ſuit, implies the client's aſſent that he 9 
may do every thing which the court may en in ma r 

greſs of the cauſe. _ I 

Bur it has been held in \ Chancery, that the At of « a ſahet- 2 
tor to 4 reference by a rule of court does apt. bind the „ 
though i in the very ſame caſe it is admitted, that jo. the courts of | .. 
law that of the attorney does z and that if the decree be made tio 
performt the award, and there appear in the decree only the aſſent | 1 
of the ſolicitor, it is not incumbent on the plaintiff, in a bill o. 
review for the reverſal of the decree, to ſhew the want of alſent 
in the principal; and that eyen the attendance of the ſolicitor, 
with counſel, before the arbjtratgr, on behalf of his leni, vil 
pot bind the latter without his actual aſſent. ( 

Ir may well be doubted, however, how far the 2 of 5 
this caſe would be recognized at preſent: : the character of ſoli- 
pat is equally known'to. the law as that of an attorney: their - 

duty and their privileges are the fame— the confidence repoſed 
in them the ſame : they only. differ i in name, and ptactiſe in dif- 8 
ferent courts. 2 

Ir the huſband fubmit to arb h any thing of which be . 
might diſpoſe in right of his wife, the wife ſhall, after his death, | 
be bound by the award. As if the huſband and wife be poſſeſſed | 
of a term in the right of the wife, as executrix of her former 
huſband ; and the preſent huſband, and a ſtranger, who claims 


title to jt, ſubeniz the intereſt and rie of the. leaſe to the award 


Raym. 246. 12M 


fa) Bacon v. 1 Lord FT Gl, Child, 1 * cb. 
8 129. e "I 
439. 1 Balk. 50. 


104 Cy ee E 


5 


93 


28 ä i 2 


of certain perſons, Sho award one part to the preter | 
"the other to the huſband and wife, the latter,” after Urge th . 


of the huſband, ſhall be bound by this award. (e 


So, under à ſubmiſſion of all matters between es en 55 


# and another; the arbitrator may comprehend in n his award a mat- 


ter in diſpute in the fight of the wife. As if a woman be in- 
debted to]. 8. in a ſum of money, as adminiſtratrix to J. D. and | 


then marry : if the huſband and J. S. ſubmit allmatters between 


„ 


} 


HA 


them, an award, comprehending the debt due by the huſband 
nd wife, though in the right of the wife and as adminiſtratrix, 
ſhall bind the buſband, if the wife had aſſets for in that cafe : 
be! is chargeable by the marriage. () e | 
/UxDzs' a fimilar fuhmiſſion, an award, comprehending a : 
debt due to the wife as executrix, will bind the wife after her ES. 
 hirſband death, as it will the huſband himſelf during his life.(c) 
Bur where a ſubmiſſion by the huſband. reſpeQs any property 
FX the wife, which the buſband by his own act cannot alien, an 
award which gives that property to another, it would ſeem, | 
would not be conſidered as binding on the wife : as if the hoſ- 5 
band, among other things, ſubmit the right of A manor, and. the 
arbittators award that the huſband. ſhall give up, to the other 
party a deed, by which an annuity is ſecured to the. wife ut. of 
- the'manor ; this award cannot be enforced, becauſe the right of 


the huſband extends only to the accruing arrears of the annuity, 


and not tothe annuity. itſelf. . But if the ſubmiſſion were Jointly 
b the huſbang and wife, it ſeems not to be queſtioned i io the. 
book in which this caſe is reported, that both the huſband and 
wiſe would be bound by this award: (d) yet ſome doubt might 5 
be raiſed, from the conſideration, that the only mode by which 
| the freehold intereſt of the wife can be transferred, is by the ſo- 
jemnity of a fine. ü The aſſignees of a bankrupt, ſucceeding only - 
to the right of. the e it is evident, be bound by 


(e) Did. 2 E}, nel A. D. 1. | Cro./Jac. 447. | Morſe v. Surry, 1 pt, 


with a quere. | Ca. Law and Eq. 212. 


- (bz. Ln ley „ Hite 44 16.1 To.. 21 H. 6.2 29: 6, cited Bridg. 


Jac. B. R. M. 13. Jac. B. R. 8. C. 91, Kol. Arb. 
1 Rol. Rep. 266. ol. Arb. D. 2. 


(dj Vid. 21 H.6, 1 1 Rol, 
: To 269. my 00 


14 
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an award 1 before the eg. in | conſequence of Wi. 


| ſubmiſſion by him. 


IT was formerly thought, — an NG of debt 8 8 
be maintained againſt an adminiſtrator on an award made be- 
tween the plaintiff and the inteſtate, even though the award 
was in writing; but the reaſon given, though often. in the an- 


| cient books uſed as an argument to impeach an award, ſeems to 


be altogether inapplicable : it is no other than this, that the 


inteſtate might have waged. his law ; or, in other words, by the 
intervention of certain ceretnonies; ſworn that he an | 


the money awarded. a 
Bo r this opinion has been ſince over-ruled x and it ij been 

held, that an award creates a duty, which ſurvives to the exe- 
cutor or adminiſtrator, and that they ſhall be compelled to per- 
form the thing awarded to be _ on "he ant of 2275 er 
or inteſtate. (O) ; 
* WurgTHER, by the EE "0 the . of he 
| deceaſed was bound by an award made in the life-time of his 
predeceſſor, does not appear very clearly, Wow the faireſt | 
Interpretation of the law is, that he W N eee 80 

I x may ſafely be laid down as a general ee 


rule, chat all thoſe who would be bound by mn may take wy 5 
an award may take advantage of it, if made vantage of an Ow hoe! 


in their favour, or in the favour of thoſe e 1 8 215 
in whoſe right they would be bound. . 6 


* 


fy, A Veatr, 248. Mum Ar 


- THEREFORE the aſſi ignees of a . ao 'taky mids 5 
tage of an e made 1 in favour of tbe SOTO: infor mu 
. 

- AND for EY 3 Gs PERRY e may 
ho advantage of an award made in How * their, dealer or 
inteſtate before his . | | 


440 Bowyer v. | Garland. cr. El. qui cxiftimuyit, 6 tl Mean) 66 Wet 
enam dare juſſerit, et is deceſſerit 2 

* 4 W. and NI. Dawney v. Ve- | tequam daret, pœnam committi, 471 
4, 
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p 1 ons H at all times e have manifeſted a 38 


caſes in which they have refuſed them their protection; ; becauſe. 
the ſubjects, on which they were made, were not the proper 
diess of a reference to a domeſtic tribunal. 


Ir istherbfore eſſentisl;. digi 5 


of controverſy the law permit to be referred, and to what others 


it refuſes that privilege. The general anſwer to this queſtion 
will be boſt obtained) by adverting to the great principle on 
' which every reference is made, and the obligation impoſed on 
the arbittator, by implication, from the nature of His duty. 
That anſwer, indeed, will got exactiy apply te all the. caſes 


. that may oceur: 224 e * he 


aſſiſtanee of technical reaſons. PO ne 


: Tux only motive which can —.—.— a man to — ny fub- 


je of diſpute to the deeifion of am arbitrary judges is to have 
an amicable and eaſy ſetilement of ſomething whieh in its nature 


is uncertain. It would be contrary to the duty of an arbittatoer 


to do any thing that were unjuſt between the parties; and if the 


demand of the one upon the other were either certain im its oi- 


Final ereation, or ſubſequently aſcertained-by any other means, 


an arbitrator would do manifeſt injuſtice were he to vrder; either 


that mdr#ſhould be given, or that leſs ſhould be received, in ſa- 


tis faction. tt would nora be nugatory to refer that to the 


1 


\ 
, 


diſpoſition to give efficacy to awards, yet there are ſome 


/ 


for it all theſe caſes the dethand is ascertained. 
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aerifion of ut arbiteaco?, in wich the lv followings di 
of juſtice, will not permit him to make any change. ' 
51 theſe principtes un a Wurd id of tro kvzil; when de of 
debt onA bond for the payment of u ſum certain} whether it be 
„or With a condition to be void on the payment of a le 
fur, or of debt for artears'of rent afceftained by a leafe; nor of 
covenant to pay 4 certain ſurti of money; Cu nor of debt b 
the arrears of an account take! before auditors, hae Mbit 


— 


by the tnaſter of the accountatit, or by the evtire;” in an action 


#&urit:(3) Nor of damages recovered by ſudyfitent'; {+} 
* SCP 

tr ſeettis to be on the fame principles that 4 ſubmiiffion'cattiet. 
be made of a queſtion relative to the detention of the title deeds - 
ol am ellate, nor of the demand bf annivity ; for, in the Erft caſe, . 
the writings only are to be recovered ;| and, ir the other,” the 


annuity itſelf and the arrears. In We of the old books, bew- 


ever, teaſons more technical, but leſs fatisfaQory, are àſſigned 
for theſe caſes: that in the action of detinue of chartere, herthier _ 
the wager of law, nor oufla ry, Hes; and tlist it concerts land, 
and comprebend a warranty in ifſelf, wich is an infieritance$ ; 
arid that à writ of annuity is an action mixt with the realty.(4) 


Bf an aon of account may bs fubraltced; for; tin te . 


Count be taken,” the ſum regni ins undoertaäm ee) 80 ab s tref- 
Pat for taking aw ay the charter of an eſtate; ſor thore uncertain 


damages are to be revovered tor me injury of deg them away, 


0 H. 4H. $ | Rl. account himſelf, or a 
AR 2. 5 ke's 21 Es | the account bins or ali then Have 


H. 6. 1 6 k. he might, in the firſt inſtance 
34 5 Abr. 18 20 Rol. 78, K. ee -ontwhich, ke hon 2 
1. 6. . 1 Le. 291. ment et, auditors =P 

At common law, before Ather the ' Gened by G. and final ju 
ſtatute of Marlebridge or Weſtminſter | prouounoed on their 1 T = 
the ſecond, there were two methods of I port of the auditors, in th caſes, was 
proceeding againſt an accountant : one | conſidered as matter of So Gs 


by, which the party to whim he was | () Gould; 91, 92 
| aecqutabl; called, in the language of (4) 9 H. 6 * Fitzh, 51. e 
oſe times, his maſter, might, by the Arb. V. 1. A. 6. * 
(e) Rol. Ard. R. „ 


nne nen eicher ew 'k 1 
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. ru SUBJECT or REFERENCE. 


| 88 in detinue the recovery is only of the charters them- 
ſelves. 

. AND, in 1 where the party complaining could recover 
| by action only uncertain damages, the ſubje& of complaint may 
be the object of a reference to arbitration : as any demand not 
aſcertained by the agreement or contract of the parties, though 
the claimant demands a ſum certain; as a claim of 51. for differ- 
ent expences in the ſervice of the other party. (a) | 

So, debt ariſing on a ſimple contract; () a demand of rent 
for uſe and occupation ;(c) a complaint of ſlander; (d) treſpaſs 

of every kind, whether perſonal or to the land;(e) and, in ge- 
neral, all kinds of perſonal wrong, where, by the policy of the 
ſtate, the injury done to the individual is not conſidered as 
merged in the public crime, or where it does not include an 
offence againſt the public manners. ( | 
_ .. THERE is alſo a diſtinction with reſpe& to demands ariſing 
on a deed. Where the demand is wholly aſcertained by the 
deed at the time of making it, as it is by covenant, bill or bond, 
. to pay a ſum of money; there this certain demand cannot be 
avoided, but by matter of as high a-nature, and therefore can- 
not be ſubmitted to arbitration, as has been before mentioned: 
but when no certain duty accrues by the deed alone, but the 
demand. ariſes from a wrong or default ſubſequent, together 
with the deed, as in the caſe of a bond to perform covenants, or 
covenant to repair a houſe, there the demand being for dama- 
ges for a breach may be ſubmitted. (g) 

ON the ſame principle, an action on the old ſtatutes, 655 enti- 
eing away the Plaintiff's ſervant, might have been anſwered 
by a ſubmiſſion of that injury, and an award in conſequence of 
it; becauſe the action was not grounded merely on the ſtatute, 
but alſo on the departure of the ſervant, which was matter of 
fact. (i) | 


(2) Sower v. Brad eld. Cro. El.] () Blake's caſe, 6 Co. 43, 44. 
422. Cro. Jac. 99. Rol. Arb. T. 1, 2, 3, 
(% 45 Ed. 3. 16. a. b. 4, 5, 6. | 
7 4 H. 6. 19. b. Rel. Arb. V. 8. (5) Rol. Arb. S. 2. Vid. ſtatute of 
) 1 Keb. 848. labourers, 23 Ed. 3. ſt. 1, and the other 
le) 13 R. 2. old ſtatutes on that ſubject. 
J) Vid. infra, ; 


* 
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\ THE SUBJECT OF REFERENCE. | 3 : 3 


V9 81 of thoſe caſes too, which cannot be ſi vbyitted by them- 
Jehres, my, e with other things of an uncertain na- 
ture; becapſe th nen there i is an uncertainty in the whole. of thy 2 
diſputes ; . (a as debt on. a bond, whether, ſingle © or With o on. | 
tion 3, ( ) debt for arrears of rent aſcertained. by a leak e for 
years; G <) damages x recovered by y verdiQ and judgment. {6 4 2 
Bur it way dezermingd, in very early times, t that "the AITEArs 
of LISA taken before ayditors, afſigned by t the ler of 
he accountant, cannot be refgrred Seeed ther things 3 
is e, ell the juſtices, an award is.not of o high a nature, 
as debt bt found before, a Lay the latter being m matter r of record ; 
4755 they, certainly woul d have ſaid the ſame. ching, had the 
caſe been that of debt found. hefo re auditors. afſigned| by the. cputt. 
P This fame. reaſyn, howeyer, applies, ven in a ſupęrior de- 
,gree, to the caſe of damages fecoyeted by verdift aud judgment 3 
„tor, theſe. 57e ſutely matter, pf tegotd, and of as high, a pature a 
Lerxears, foupd: before auditors t and, perhaps, had the latter caſe 
remgined ta. be decided in mare modern meg, it Fool have 
areceived.a diffecept determination. 
However, in all. caſes, where, the demand ariſes, on 2 geg it 
would ſeem the ſubmiſhon muſt alſa he by deed ; becauſe a, ſpe- 
cialty cannot be, anſwered but by, a ſpecjalty..{f) 
*THEREFARE,, where, A, was indebted to B in gol. by a fingle 
„hand, and they ſubmitted all matters detween them, by parol, 
and it, was awarded, that A ſnould pay to B a leſs ſum in ſatis- 
,faQion ; it, was determined, that though he had paid this ſmaller 
-ſum, according tothe award, yet this was no diſcharge of the | 
bond. But it was alſo held, that if the ſubmiſſion had been by 
„hond, ,by.,which. each hound himſelf to perform the award, A 
Would. have * obliged to pay the money awarded, Kthegwiſe 


- - — 5 ww . 7 2 
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(a) Fhbt. 51. b. 6 H. 4. 6. a b.] (le) 10 H. 5. 4. Rol Arby BR, 5. 
„Rol. Arb. 4 + Te. 4 U Fabef (d) Gouldth, 91; 32. 
v. We 8. C. A. 4. Morris v. (e) 6 H. 4. 6. a. 4 H. 6. 17, 18. 


Creech, 2 Keb. 63, 669. [Fhbt. 51. a. b Rol. Arb., R. 4. be 
SF lr . if utton. M. 13 |S. 1. vid. 1 Lev. 292. 5 
s Jac. B. R. R Rol. H. 4. 1. "Bropke, 44. . 
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F SUBJECT or nxrenancs. | 
i he muſt 3 forfeited peo — — 87 üben "and if * 8 
9 it, or tendered payment, B would alſo have forfeited his. bood, of 
e by bringing an aQon on the fi ngle bond. £ a). 

Moc on douht and uncertainty ſeem ancien | ently. to have „ 
= 2. on the queſtion, Hou, far a diſpute concerning land could. 
”  _. be referred to the decifion of an. arbitrator ; and how. far, on 
= an actual reference, dhe parties were bound by. his award. 3 0 
_ Pp Tuns, we are told, ih. one book, (4) that 44 it Was ſaic * 
=. $66 Grevill and Pollard, that land i in variarce,.on the title, rig 
1 e and poſſeſſion ſubmittedto athitratiop A withouz other. debates, 
and variances of other things perſonal, are not t arbitrable, nor 
_ © have the arbitrators authority to meddle With the title of real 
3 1 land only, 'but ſuch award is void; and ſo a bond, with, con- 

, dition to obey ſuch award, is void. The reporter, however, 
adds 4 quere, for that * others think cleatly” the contrary, if 
there de ſuch words as ſubmit title and poſſeſſion: alſd they 

4 think, of: continues he, „that if I and another ſabmit to. an 
e award of all mund, without more, in the word demands abe 
implied all matters between us concerning the lands of both 

« patties, 'which are in variance between us.. 

IN other places, we are told, that © arbitrators. cannot make 
4 an award of freehold, and therefore cannot award the free hold 

4 of one ie another.” This was ſaid by Culpepper, « which 
6 nobody denied but Ken ho ſaid, that an arbitrator cannot 
«award frank tenement without deed ; but that if parties ſub⸗ 
| 66, 2 themſelves to arbitration by deed indented, then the 
33 ward'was good, anda man EY 4 8 8 wo in bar, ro which 
"I . 85 anſwer was given.” Ce 
AA )C AN, % man cannot have nmel to hi, Sd 
Þ . 6 f Fenk che went, unleſs he has a bond for performance. 0 d) 
6 1 6 The right of freehold cannot be the ſi ubject of à reference ;. but 
1 ide arbitrator may award, that the one party ſhall infeoff ien 
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n diher in ſatiafaQtion.” e) * An award that one ſhall infeof ju 
, Another in an acre of land; and immediately after delieef up - 
the charters, is good (>) But Rolle ſays, © that arbitra- 
„ tors cannot make an a ward of-freehold, though the ſubmiſſion © bal 
< be by deed; or even by deed en * but his ee 5 


n anf D F'2, a A aaa 


/ 


3 


| - $63 hefſays, * that an arbitrator Gant ae ab e ofa 
© leaſe for years, as to adjudge the land uf one to another, by 
«- which the intereſt and eſtate of one ſhall be transferredto the 

et other, becauſe,” ſays he, 4 it is a chattel real;* from whence No 


it might be concluded that his opinion was, that any thing in the 
realty could not, by any mode, be referred to arbitration. But 
be eites no authority, nor does he make any diſtin Sion, whether 


- the arbitrator cannot do this at all, or only that he cannot do | it 5 


= it be within the ſubmiſſion. © + 


1 alſo lays it down for law,” Cd) © that there cannot be par- 
© tition by an award ;“ but his reaſon feems only to extend to 
25 manner ii which the award of partition is expreſſed: it is, 


* that freehold does not paſs but by livery,” which, was true, 


before the introductiom of the modern forms of f conveyancing 3 
and therefore an award; in ſuch words, as theſe, « The one ſhall. . 
% have one moiety of the lands in queſtion, and the other the 


other moiety,” would not have been effeQual, 


Bor it appears, by a number of caſes, adjudged. even while 5 


- theſs doubts were ; conſtantly expreſſed, that the real difficulty 


was how to enforce. an award made on a reference of a diſpute | 
concerning land; for whenever the ſubmiſſion was by bond, it g 


vas almoſt univerſally held, that the N who did not 1 
the award forfeited the bond. | 


Tuus, it is ſaid, ** if two, by b bond, el ihe ute of; ber- | 
« tainland tothearbitrament of a third perſon, who awards, that - 
t the one ſhall levy a fine to the other of that land, he mut 


cg” 


22 do it, otherwiſe Ne will forteit his bond.” (8) * | 
(a) Dia per Moyle, — 0 Lit- | (e . 14H: 446 


leton. M. 9 E. 4. 44. 1 Rol. 242. l. 16. er. 
K 4. 21; cited Rel. Ard, _ - Horton v. Ho 


le) Keilwayz 43. a. b. 48. b. 
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So, a two bound themſelves in cagrgal obligations w 0 
t, ſtand to the award bf certain perſont on the: right, tile, and 
ee poſſeſſion of 20 nettes bf land; anck the awatd was, that one 
df them ſhould enter and have lpeſſeſßon of ro aeres to hirn 
ev and his heits, and Ihat the other ſnouſd have the remaining 1 

4 acres for life: though an objection was taken to this award, 
"a being only of Farce] of the things, ſubminted,, yet, thatowas | 
yer-ruled, and n. no objeQion taken to the ſubmiſſion, as being of | 
Hesbeld, nor to the award on anytother aecount. C + 
Ix another · place, 650 it is: ſaid, * that if the condition pfis | 


| 5 bond be that the parties thall ſtand to the award off J. S: con- 


65 cerning the title, of certain land, and the arbitrator award, 
KO that the one thall give a releaſe to the other of his right, and 
hat the latter ſhall give to-the former 20]. in lieu of it; this 
4 is 4 good award.” And Rolle, Ce Jeiting the ſame * ſays 
* that though fuck an award be void to determine the tight, 
40 Lad to change the eſtate, becauſe it is real, yet being wirhin 
« "the ſubmiſſion, the party is bound to perform it.” 
"Ne. where there was a fi. ubmiſſion of the title of copyholdland, 
"and an award that one of the parties, in conſideration of money 
id him by the other, ſhould releaſe to the latter all his igt 
in the copy hold, at a certain day; and three years afterwards 
make further aſſurance; no objection was made to che fabjecr 
of the award, though ſeverat were made to the award itielf, (d 
Vet, the idea'of there being ſomething i in the nature of real 
© property, which rendered it an improper ſubject of reference, 
d med long to be entertained: „ If an award be made, ſays 
% Coke) of a | real thing, although that be no bar in an action for 
"« the thing, yet if this be performed, the bond is forfeited ;”{e) 
ivy which, I ſuppoſe, be rheans, * the bond of the party, who, 
1 priory ren the award and performance by the other, ſues 
on the original cauſe of action, is forfeited by his ſo ſuing ; 


r bleſs, it muſt be ſuppoſed that the word 66 not” i is Site | 


9 155 1 H. . te Markham v. Jenni H. 
(b) E. A. 44. Jae. BR.“ Ro. Arb. E. 15. 8 * 
7763) Rot. Arb⸗ B. 14. Te 1. Rol. Reps 170 


* © before 


* 
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* before the word!“ performed,” and then the meaning win be, 7 
that the party not per forming the award will forfeit his band,” — 
Aux ſp dea) the'timis of William the, third, it is hes. 
by one ot the judges, (a) = that; it, is a queſtion, whether the 
5. title to land is ſubmiſlible, ſinge it is ig tl the realty, and (he 
is.anſwered:by. the Chief. uſtice, (3), «© hat things i in the realty 
4e, may be ſubmitted, as well as things in the : perſoralty ; 3 but 
* that they could not be recovered. on the award. (c) 32 8 
 TrxzReE ſeems, to be ſomething Gogularly abſurd in the 1 man- 
ner in Which, in many caſes, this opinion of the inarditrable - 
. najuje of real. property is expreſſed: © any. thing concerning the 

£ realty, it is, ſaidy, cannot be referred ʒ an arbitrator can | 
make. no award of. it; he. cannot. 5 the freehold of one ; 
| an to another ;“ and; yet, in the next ſentence, it is freqvent⸗ — 
iy added, © but, if therg be a bond to ſtand 40 the award, the b 
4 paſty. who dqes, not perform it forfeits the penalty ;* ; which 
is contrary. to the principle which univerſally governs every - 
other caſę op this ſubjęect; for | in all other caſes i it is held, that 
YN the award. bs void, the bond i is not forfeited by rr 


( | 
W . of the books, which 1 have had: an opportunity of 1 
conſoltin is there any reaſon 1 85 for this opinion; eren 2 
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was fant no longer exiſted, and was forgotten, the opinion 


itſelf Nil continued to be favoured. 

1x the Roman law, there is no queſtion but that vel proper- 
ty might be referred, and the parties bound by an award con- 
cerning It ; (a) and indeed there appears to be nothing in the 
nature of i teal property itſelf which makes it an unfit ſubjeQ of 
arbitration, where no adventitions reaſon prevails to render 
it ſo. | 
Ir may. therefore ah be conſidered as low; that Si the 
-parties might, . by their own aQ, transfer real property, or ex- 


erciſe any act of ownerſhip with reſpect to it; they may refer 
any diſpute concerning it to the deciſion of a third perſon, o 


may order the ſame ads to be done which the parties themſelves 
might. do by their own agreement : therefore, when we are told 


* % 


that an arbitrator cannot make an award of freehold, that he 
cannot award the freehold of one man to another, or that parti- | 
tion cannot be by an award ; we are to underſtand theſe expreſ- 
fions to mean no more, than that land cannot be transferred, or 
a diviſion made of it, by the mere magic of the words of the | 
award; but that it is neceſſury that the warf ſhould order ſuch 


24 to be done as would, if done by the voluntary agreement of 
the parties, amount to a proper transfer or partition'at law. | 


Tavs, where it appeared by the recital of an award, that the | 
parties to the ſubmiſſion were Joint tenants of cerrain land, and 


the award ordered that they ſhould make partition by mutual 


conveyances, no abjeQion was taken to the power of the ar- 


bitrator to order partition to be made; but to the uncertainty of . 


the manner in which it was ordered, it not being pointed out 
what moiety or part the one ſhould have, and what the other: 


= way even this objection was over-ruled, and it was reſolved, that , 


00 Inter Caſtellianum et Seium, | arditro partum non eſſet, pœna ex 
controverſia de ſinibus orta eſt, et arbi- | compromiſſo commiſſa eſt? Reſpondi, 
ter electus eſt, ut arbitratu ejat res ter- | i arbitro paritum non eſſet in eo, 
minetur ; ipſe ſententiam dixit, mw” quod utroque preſente ditratus eſſet. 
fentibus partibus, et terminos poſuit pœenam commiſſam. Ft Il. 4. t. 8. 
quæſitum el 6, N er men oY lliari . 44. | 5 
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whereas they were deten, belore, they would now 3 . 
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come tenantsio common, (0 i 
'-Axp where the law did not require any beben wwiemm⸗ 


ties, io transfer the poſſeſſion from one to another, the words of 
the award alone ' have been geld ſufßcient for that purpoſe: a8 


| where a controverſy aroſe between two, concerning a leaſe of 5 
lands, and they ſubmitted to the award of à third perfon; who 
awarded, "that one of them ſhould heve the {ands; this was held 
in evidence before a jury, to be a good gift of the intereſt of the 
term; but it was likewiſe held, Wit, had it been, that the one 


ſhould permit the other to enjoy the-term,; this would not 
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have given art intereſt in it. (5) And in another book, be) e 


the ſame caſe ĩs cited, and the diftin&ion here taken r 


nized, it is ſaid, that if the arbitrators award, Hat the poſſe or 5 


' ſhall hold the term, it ſeems, that this would” not bind the right 


of the other; for that the award does not extinguiſh the Tight 
there, as it does to paſs the poſſeſſion i in the other caſe, —=- 
I confeſs 1 do not Tee any thing materiaf in theſe diftinQions ; 
and I apprehend, that ſince che ſtatute of frauds, (4 ſuch an 
award would not be ſufficient to bind the parties, but that it 
muſt order a transfer of the polleſion, or a releaſe of the right, 


* a written inſtrument. 


As real property cannot. be erte by the Sewwy ao : | | 


ſelves, without deed, it ſeems to be a neceffary conſequence that, 
where that makes a part of the diſpute, the ſubmiſfion, as well 


as the award, where whe MEE? is 75 the oy of he parties, . 


muſt alſo be by deed. © OF: | 


Ir has been ſaid, that tall kinds of perten iis may be EN 
mitted to arbitration, where, by the policy of the ſtate, the in- 


jury done to the individual, is not conſidered as merged in the 

Public crime, or where i it Hons not aca anoffence againſt the. 

public manners. 

Tu exception was not edited by any 78 e appears 
in dur 2525 5 it aroſe from that a pestins a the civil 
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10 Knight v. Burton, ere. Ab | FIT 
6 Mod. 331. 0 Dy. 183, i in "nary... 
(b) Truſloe v. Aſowre, Cro, EI. (4) 29 Car. 2. c. 3.1. 1 


| 223. 
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4 | Tut ef of rr. 


A Ne founded in ; reafon and godd "ſenſe, taut 


| law; but as it is 


no doubt that, if the queſtion, | had: eyer occurred in our colts, | 


it would. have received a ff fin mar determinarion, : 


14 


As arbitrators, ſay the. writers on the eibil law, (a) bade l 445 


tak + Ws 45> 3» 1 15 


power, but that which the, parties 6 can give them, we 

ſubmit to Arbitration certain_ cauſes. which the laws and good 
man ners do not ſufer t to be expoſed, to any. «ther event, | but that. 
which the natural authority of juſtice gives them, anc which 
capnot be brought before Giher Judges, than thoſe who are. 


doathed with public authority. IF hus we cannot ſubmit accu- 


ſations of crimes, fuch as murger, robbery, facrilege,. Pl uſtery,, | 


forgery, i and others: of the hke nature; for. on the one : fide the. 
public intereſt | is concerned, to have theſe crimes ponithed; in a 
public manner; 4 and on, the other, the party accuſed can neither 
delend,} his honour nor, his innocence but in public, and before 
the judges. who exerciſe the miniſtry o of juſtice; and i it would bo 
contrary. 10 good manners, and ufeleſs for the accuſed, to ſubmit 
voluntarily to juſtify, his innocence before arbitrators, who hav. 

Ng no (hare in in the adminiſtration of juſtice, could neither Wa 
nor condemn him. (3) 

Nrir HER e can we, e to the fame writers, fubmit 
| cauſes which relate to the ſtate of perſons; as if the queſtion 
were to know, whether a man were legitimate or a baſtard— 
whether a gentleman or a plebeiap. Nor can ſuch cauſes be 
ſubmitted to arbitration, the conſequence of which may. intereſt 
ovr honour or dignity in ſuch a way, that good manners do not 
allow us to ſubmit the eyent of them, or rto chooſe Oye for 
deciding then, 0 


Ja) Dota. 1 8 "A | DIY 1 vol. 22 pe üben. 

tb) Juli ws Jain (ONE | by e krete o 

per errorem de famoſo delifto ad thi . bar ſententiam dicere; 
trium itum eſt, vel de ea re de | quia favor libertatis eſt, ut majores * 
publicum judicium fit pt hos mo 4 futices habere — d eadem 187 8 
bab d de Adulteriis, Geariie 5 milz, ſunt, 1 15 huge pujfatey ; ive: 4 bs. 
vetire Uebet prætor, Tententiam | bertinitate que dei: 

| od th nec dare dictæ executionem. | commiſſi Hut ae, * dica- 
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. of judging, whatever may be his character pet ne | 


— 


5 for ere or wiſdom, man de an arbitratos o > 0 | 
umpire 3 becauſe he is appointed by the eboiee of the: . 
| themſelves, and it js their folly to cheoſe an improper pat. z 
. but a perſon canbot be an arbitrator, who. by nature or dc» 
eicdent, has not diſtretion; as. one of non · ſane memory, or om 
who 15 deaf and dumb, becauſe being deprived of the uſe! of thoſe! 
ſenſes, which! are more; peculiarly 3he medium through which 
knowledge is conveyed to the mind, he cannot be ſuppoſed ea- 
pable of judging; nor an inſant, nor a perſon who is under the. 
controul of another; as a married woman, a ſlave among the | 
Romans, or a villein in the times of villeinage ; neither can 2 
man attainted of treaſon or felony. (5) But with us an un- 
married woman may be an atbitratrix,. (e) though by the civil 
law ſhe could not, it being contrary to the proper character of 
the ſex, according to the ideas of Juſtiniav, to TEIN "_ 
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(a) Com. Dig, -Arbitrament B. | vignti * fit, ex hay cauſa 2 
—parbi refert, isgentus quis, ad li- eurrendum, fi temere W IN 3 re- 
ber tlaus ſit; integræ famæ * ſit 1 multi dixerunt—ſ. 4 


ae, an ignominio ue. Ff. 


(c) Vid. the Ducheſs of 'Suffolk's | 
cafe. 8 E. 4. 1. Br. 37, ' 
dem. Dig. Arb. Cn PL. 4) Sancimus, mulicres, am all 
45 compromitti non poſſe ſeribit; f eitiæ memores et operum qui. eis 
et eft verum. Pf. I. 4. . 8. l. 5. natata permiſit, et a quibus eas jut 
Sed neque in pupillum, neque in fu- | abſtinere, licet ſummæ atque opitimes 
rioſum, aut ſurdum aut mutum com- 'opinionis conſtitutæ, in ſe arbitrium 
promittetur, . 9.—Cüm lege Julia | ſuſceperint, vel ſi fucrint © patrena, 
cautum fit; Ny Amn, viel annic | etiam inter libertos, ſuam iaterpo- 
Jullleahe cogatur, Wemini Keefe Ad] ſverint audicntiam, ab omni” judiciali- _ 
. 1 annis compromiſſarium bh emine Teparari, ut ex earum'eleftione 
em eligere:; idecque paid ex | nulla para, nulla pacti exceptis/ ad- 
Featentia ejus nullo modo committitur. | verſus juſtos earum contemptores | - 
| Majori tamen win annis, fi minor | habeatur. Cod. I. 2. t. 56. f. 6. 


— 


Ir 


7 - 


. N 3 
es 4 - I EY 


46. Thy . ARBITRATOR -AND Vnpies. . 1 


* 


Ir is a 3 rule of aw, founded on the firſt 3 of 
natural juſtice, that a man cannot be judge in his own cauſe; 
and on this foundation the Roman law has expreſsly provided, 
that if a man be conſtituted arbitrator in a diſpute to which he 
is himſelf: A party,: he cannot pronounce an award 3 adding this 
| ſatisfaQory reaſon, that he muſt, from the nature of the thing, 

either order himſelf to do ſomething, or prohibit himſelf from 
"A afferting ſome claim; and that no man can either impoſe : a com 

mand or a prohibition on himſelf. (a) There are, however, one. 
or two caſes mentioned in our books of reports, which. ſeem to 

infringe on this principle, but which probably may e en 
a modification as to be reconcileable to tit. 

Se REAN Hards took a horſe as a deodand PER TE bailif 
of the archbiſhop of Cantetbury, for which the archbiſhop 
brought his action, and that coming to a trial at the aſſizes in 
Eent, the Serjeant offered to refer the matter tothe archbiſhop - 

hi» ſelf, which was accordingly done by rule of court; and the 

. Serjeant afterwards applied to the court to have the award ſet 

aſide, on the principle mentioned above; but the court thought 

the objection of no foroe; probably becauſe-the reference tothe. 

* archbiſhop: was by the Serjeant's own propoſal, by which. they 

thought he ought to be bound: perhaps, too, they thought, that 

the principle 1 in queſtion applies only to the caſe where a man 

| takes on himſelf to judge in his own cauſe, without theconſent of 

q the oppoſite party. However this may be, it is certain, that on 

'q the authority of this caſe, cited from recollection by one of the 

/ judges, (5) and reported by him to have been approved of by 

Lord Chief Juſtice Hale, a ſubſequent caſe received a ſimilar 
| deciſion, though the circumſtances -are not mentioned. (c) 

' ANOTHER caſe is reported (d) of a ſubmiſſion by two on b 

| ſide, to ſeveral arbitrators, of whom one of the t two on one e fide 


fo si de re ſus quis Aber ! 5 ( 5% Dolben } 5h 5 
tus ſit, ſententiam dicere non poteſt: . 29 1 v. 3 BY op 
quia ſe facere jubeat, aut petere pro- * B. R. Se. 218. 4 Med. 
hibeat ; neque autem imperarie ſibi ne- 226. 


que ſe prohibere ere . . Cd n v. Benniſon Hard, - 
e 1.4 8. gee ! 143. : 
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* one, and an objeQion taken to the award on that account 5 . ; N 


by his partner, when made defendant to an action on the bond 
of ſubmiſſion; and the objection was {i opported oy another ob- 
ſervation, © That itwas a principal challenge to a jurot that he. | 
had been an arbitrator between the parties in the cauſe!” but it 


does not appear that the court gave any attention to this obſer- N 


vation; probably becauſe they thought it inapplicable to the caſe 
in queſtion. The circumſtance of having been an arbitrator be- 


_ . tween the parties in the ſame” cauſe is an objection to the j juror, 
becauſe he may be already prejudiced i in the diſpute; and the ob- 


| ligation under which the party was bound to ſtand to his award 
is at an end, before the cauſe can again be brought to trial by a 
Jurys and does not eſtop him from objeQingtothe juror on ac. 


count of a prejudice ſo naturally implied; but, by ſubmitting to 


have his partner in the diſpute one of the arbitrators, he had. 
waves all ſubſequent objektion, on that account, to his award. 
Tux Roman law recognizes two kinds of arbitrators, thoſe 
who are appointed by a formal ſubmiſſion, and act in the capa- 
city of A judge, and thoſe to whom it is fi mply referred to ſet a 
price on any thing which is the ſubje& of ſale; to eſtimate the 
value of a rent, to decide on the quality of a piece of workman- 
ſhip, to ſettle the ſhares of gain and loſs hetween pattners, or. 
to determine any queſtion of a nature ſi milar to theſe, (a) Ar- 
bitrators of the firſt kind had an uncontroulable authority, from 
which there was no appeal, where they kept within its limits, 
whether their award was an equitable deciſion between the . 


or not, and therefore the party could never be inveſted withthat L 


aut hority : but in the latter caſe it was conſidered to be the 


meaning ard intention of the ſirigants, that the matter ip diſpute 


ſhould be referred to the judgment of perſons of — 5 nd ſkill 


in the particular ſubject, who were not permitted to exceed the 


bounds of reaſon and Aut; : and if they did, their deciſion was 


(a ) Arbitro a geneth font uot {| . — et Gteminatin fit comprehenſy. 


vnum ejuſmo t ſive æquum ſit, | . perſona, cujus arbitratu fiat; veluti 


ſive iniquum, parere debeamus; quod cum lege locationis comprehenſum 


obſervatur, cum ex compromiſe ad ar- | eſt, ut opus arbitrio Jocatoris fiat. Ff. 
bitrum itum eſt; alterum ejuſmodl, I. 17. t. 2. f. 76, 77. 
yt ad boni viri arbitrium redigi de- 


* 


5 ly (a) i in-this caſe; therefore; there was no N 
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permitting one of · the parties, by. tho conſent of the other; to 


| +4 be an: -arbitfator ofthe ne; RE wars ee 


was frequently made, (8) 
Tx, caſe af Serjeant Hands, 5 plas: the TON Pl 


aaa the Roman law, have been 8 78 27 mare 0 


perly belonging tothe: latter claſs. 
Ir appears, however, to be nookjeftionto an a that : 


he is telatedito one of the parties, on conngRted: with him in: anꝝ 
other way, which might raiſe a preſumꝑtian of an inclination 
in his favour; for by conſenting to the nomination.- of: ſuch: a 


perſon, the other party has ſhown his opinion, that ſuch an. in. 


chnat ion will ot affact the juſtice. off his determination; () N 
j Wurx a ſuhmiſſion ĩs made to che award of two | 


e 


5 or mote, i it. is frequeniiy thought: prudent, in order 
to provide a.remedy, for the caſ of their finally diſ- 


hls, or not making an award % all, to inſan a clauſe of Wee 


4 


' 1 fit, at arbitratu dommi 


fuiſſet: 
doni arbitrio, ut non utique ex quis 
© Fartibus ſagii ſimus, veluti f alter plus 


ſocietatis conſtitueret ; 
at te cr Friente Seeing ler. ego 6x beſſe: 


(a. Ea mens eſt perſonam arbitrio 
a eee ut quia; ſperent 2 
reQe arbitra turum id faciant, non qu 
vel immodice obligari velint. Dordat: 
1 vol. 44. Si in lege locationis com- 


adprabetur, perinde habe tur, 1271 
viri boni arbitrium comprehenſum 
idemque ſervatur, ſi 3 
cujuſiibet arbitrium cornprehenſum fit, | 
nam. fides bena exigit, ut arbitrium 
tale præſtetur quale viro bono, conve- 
nit. Ff. I. 19. b. 2. . 24. | 

(6) Si ſocietatem mecum coieris, 
ea conditione, ut partes ſecittatis confti- | 
eres, ad boni vari. apbitrium ca res 
redigenda eſt; et conveniens eſt viri 


operz, induſtriæ, pecuniæ in ſocieta- 
tem eoflaturus fit.” Pf. I. 17. t. 2. ſ. 6. 


Socictatem mecum coiſti, ea conditi- 1 


Nerva amicus communi : rtes 
Nerva conſtituit, „ 


one uf 


18 2333 eſſemus, ques is con- 


queris, utrom, ratum id PEAT ſocieta- 
tis ft, an nibilomious, ex aquis par- 
tibus ſogii ſimus ? exiſtimo autem me- 
lius te quæſiturum fuiſſe, ut ex 


ſtituifſey, an ex his, virum be- 
aum conſtituere . —arbitri- 
um boni viri exiſtimo ſequendum eſſe 5 
eo 2 1 52 judicium pro ſocio, 
bone fidei Unde fi, Nerve. arbi- 
trium ita e ” pt manifeſta in-. 
quitas <jus appareat, corrigi poteſt per 
e bong pdei. Qpid enim fi - 

exva conſtituiſſet, ut aſter ex mille: 
ſima parte, alter ex duabus milleſimis 
ſogius; eſſet: illad poteſt conveniens 
eſſe viri boni arbitrio, ut non utique 
ex æquis partibus ſocii ſimus, veluti fi 
alter plus opere,  induſtrig, gratis, 
pecunie, in ſocietatem collaturus erat. 
Ff. l. 13. t. 3. f. 76, 78, 59, $0. 


le) 0 qe re patris dicitur 
ſilium familias arbitrum eſſe: nam et 


nee, 


(Re eum elle poſſe 12 MO | 
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went, that i in f uch caſe the queſtion ſhall be referred to the.de- 
ciſion ofa third perſov, who. is called an umpire. - 
"Tar nomination of this perſon i is frequently made.by the par- 


ies themſelves at the time of the ſubmiſſion, and frequently left 


tothe diſcretion, of the atbiteators, » In the latter caſe, the Englith | 
law differs eſſentially from that which was conceived to be law 
the opinion moſt preyalent among the Roman lawyers; for 

{Hit they. acknowledge. it to have. been a common pfactice to 
refer any thing to the deciſion of. tavo arbitrators, yet. they ſey⸗ | 
| "that 44 a ſubmiſſion to two, with a. proviſion, thats. | in caſe, of 
Aitference in opinion, they wall nominate. a third,“ is not. 
becauſe they may. alſo differ inthe objed of their nomination 5 
but at the ſame time they admit, that in caſe of a ſubmiſſianto 5 
two without ſuch - . proviſion, the prætor, when they can not 

gree in an award, ought to.compel the to nominate à third 
priſon to decide: 8 them. (a 

Tux Engliſh law expreſſes | no ſuch anxiety for the, paible 
difference of opinion in the choice of an umpite; and, in fact, it 
is more uſual to appoint two arbitrators with the power. of this 
' nomination, than any greater number: but it provides, that the 
choice ſtall be fair and impartial, and that it ſhall not even be 
left to chance; therefore, where two. arbitrators, having ſuch 
power by the ſubmiſſion, did not make an award within the time 
limited, and could not agree in the choice of an umpire, but 
' threw croſs and pyle which of their nominees ſhould prevail, this 


was thought by the Maſter of the Rolls a ſufficient reaſon for - ' 


ſetting aſide. the umpirage made by the ſucceſsful nominee be- 
cauſe aneleQion, he ſaid, was an act of the will and underſtand- 


ing, but the arbitrators i in.this caſe had followed neither, but a 
had truſted the matter to chance. ( 


4 
— 


(a) si in duos fuerit fic compro- | eſt, etiam in duos compromit et 
miſſum; ut y i ſſentirtnt,” tertium ad- debet prætor eogere. arbitros, 16 
N „puto tale compromiſſum nop | conſentiani,. tertiam gertam eligere per- 
' valere, nam in adſumendo poſſunt | dil. | fonam, 160 3 pareatur. Ff. 
« fentire. '-Sed ſi ita ſit, at! eit rertim I. 4. t. 8. . 17. n. 5 | 

adſumereter Sempronius, valet com-“ (6 ) Harris 5 Mitchel, 2 Vern. 
promiſſum: quoniam in adiumendo 48s. 
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r is no part of the law jaative to awards, f in which 10 
inuch uncertainty and confuſion appear in the reported caſes, of 
on which ſo many contradiQtory judgments have been given, as 
on this reſpecting the umpire. The time when the power of - 
"the arbitrators ceaſes, and that of the umpire begins ; the time 
when the umpite may be nominated, and the effect of his nomi- 
nation, have, each in its turn, proved to be queſtions of fufficient 
magnitude to exerciſe and diſtract the genius of Weſtminſter- | 
Hall. The'beft way to diſcover ſome glimmering of light 
| * through this chaos of « opinion will be, to conſider minutely the 
"different forms of ſubmiſſion. by which the appointment of an 
: _ umpire is regulated. It has already been obſerved, that he is 
"either appointed by the expreſs nomination of the parties at 
me time of the ſubmiſſion, or that the nomination is left to the 
| diſcretion of the arbitrators. © Theſe are the leading forms, f 
a which each' has i its ſubordinate diſtin&ions. In each, the time 
limited for the umpire to make his umpirage has ſometimes 
been the ſame with that limited for the arbitrators to make their 
52 award: in each, it is moſt uſual, and ſee tis molt mpegs io 
8 prolong the time beyond that period. : 
„Is the caſe of a prolongation of time, when the umpire os | 
been either appoinied by the parties, or nominated by the arbi- 
| trators, in donſequence of a power given them for that purpoſe 
in the ſubmiſſion, the authority. of the latter 1s determined; and 
that of the former immediately begins on the expiration of the 
0 time allowed to thelatter. Thus, if the ſubmiſſion be to certain 
- drbitrators, and if they cannot agree, or be not ready to deliver 
the award, in writing, before the firſt of May, it be provided, 
that then J. S. ſhall be umpire, and make his umpirage by a cec- 
tain day after; though the arbitrators never ſpeak of the matter, 
| fo that there can be no diſagreement between them, yet, if they 
make no award before the fiſt of May, the umpire vas authority, 
by this CURIE 0247- to make his umpirage ; for the words, „ if 
they cannot agi ee, are not to be taken literally, but in the ſame 
ſenfe as it * do not agree,” or“ if they make oo award. 19 (a) 


6 Lumky v. Button, on Demurrer. k. 15 Jac. B. K. Rol. Ab. 5. pe” 
5 Bor 


% 


ths greateſt difficulty bas Yeent felt, has been to decide whether 


any conduct of the arbitrators, "before the expiration of the time 
| limited: for their making their award, can authoriſe the umplte | 


1 rake his umpirage before the expiration of that time.” '. / 


Tur _— of a bond was, to ſtand to the award of 1 8. F 


the next fs or the he ay after that. On the atg ument of this 


caſe, we are told, (a) that Rolle held, and deere, that if i it. 5 
had been alledged, that the arbitrators, before theexpiration of 


the next day, had refuſed io determine, and had deſerted their 
Power, that would have enabled the umpire to make his umpi- 
rage on the next day, the time limited for the arbitrators, But 
the judge, who cites this opinion, does it with difapprobation ; 3 
and obferves, that Rolle muſt himſelf have altered his opinion, 
becauſe be reports his own judgment otherwiſe z which he cer- 


tainly does, for he ſays, ee that in ſuch a cafe, though it be al- 5 


 tedged that the arbitrators could not agree on any award, an 


that they had altogether refuſed and neglected to make 5 | 


awards yet the umpire cannot make bis umpirage the next 
day; for that though, the arbitrators could not agree at any 
time "of the day, and negleQed. and refufed to make any 
. award, vet at any time after, during the day, they might have 


made an award; becauſe” the words, “ if they. cannot n 
agree, imply, that they Have to the laſt moment of the day, i 
and it is a condition precedent to the power of the umpire ex- 


rending to the whole day, and no- act of the arbitrators can 


baſten it beyond the power; and if both the arbitrator andthe 


umpire had power at the ſame time, both- might make Gs - 
ani it could not he decided which ſhould prevail. (3) 
ACCORDING to this opinion, if in ſuch a eaſe no further live 
had been given to the umpire, his appointment would have been 
void. And according] Ya where the f obmiſtion was ( to oe 


I MS 2 


10 15 Teide | Mod. 275. 3 bp 2 5 . 
6) Barnard v. King, on denuureer. Rol. Arb. P. * 


„O airüires AND ouyins, e 


Bog ie point on ' which, i in at the forms of ſobcimdb, V 


4 0 award 


. umpire, wha therefore. could make no. award. 1 
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be” 


award of, apa arbitrators, and. if they. di di liſagree, then to. the 


2 umpirzge © J. 85 fo. that the. award | or umpiage vere mage 


before he 6rft of. May Vogt in this caſe 1 It. was held, ahar th e vm- 2 
Fire ond make no award, *rilla final diſagreement between the _ 


- arbitrators, and. thats gs they had time to make their ward, 


ill any time before the days. there. was no. eee be 


From theſe caſes aud. others 15) under fimilan ciecumſtances, = 
dexided. on the awiliority of theſe, it appears evideptly to. have 
been the opinion. ef the coprts in thoſe times, that, where dhe 


zuqpire was. fliamed in the ſubmiG@on, if po further time 2225 | Y 
+8iven to him than 40 the, acbitratorꝭ his ppmigatiqa. as a Ne 
-pullizy, add he. gquld, pnder.no; cirgumſiences, male an award; 


and that, here there wg a prolongation of. time, he could apr 


_Injerfere before the expiration of. that aJlowad to hs arbitrators. 


It. was not. long, boweyer, hefęre tts apinign, began to he 


daubted; a ſubmiſſion was to arbitrators, with a, proviſo, *ahat 


> their Wend ſhould be wade c on or before the 29th. of July; Ather- 
wile, to an umpire, provided he ſhould. make Hig: umpirage 
| before the 2d of Augu uſt.” The arbitrators.refuſing to, make an 
award, the vmpire made his umpirage on the 29th of July; and 
though the court held that, in this caſe, the umpire, could, not 
make an award on that day, becauſe till the, expirationpf it the 


authority of the arbitrators ſtill. ſubſiſted; yet t. Chief Juflice 
| \Keeling ſaid hypothetically, that had the ſubmiſhqn,been to.A, 


cc provided he made his award on before the ficſt of May; but 
ik he declined i it, then to B, as umpire, provided pe ſhould, make 4 


| \ his umpirage the ſame day 3“ an umpirage TR, on that, day. 


would have bern, gopd, en an averment of. mhuſal, by. the | | 


arbitrator. ( 
And ja that 8 11 one of the former. caſes, (4), which 


* ſeems to be the fulleſt and .mgſt accurate, the judgment, of 


the 7 of. the Sour il, t9have  Propeeded rather.on the 


( Barber v. Giles. Rol. Arb. 0) Luſh, v. Crabbe, 1 20. 
F. 1 S. P. 2 Vern. 100. f Car. 2. 2 Keb. 463, 375. 19400 3 
(5) Copping v. Hurnard. 1 sid. (4d) Copping v. Herauld, or Hur- 


418,484. Sir T. Raym. 185. 2 Keb. | nard, 2 Saund. 129. 
ann. 2 Saund. 158 5 | : 


” defeRtive 


* * 
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deserve manner of pleading, than on any decided opinion of 
the umpire, having aQed without authority. The ſubmiſſion 
was to the award of two, provided it ſhould be made before 


Mlichaelmas, and if they could not agree then; to the umpirage of 


a third, who ſhould decide within the ſame time. The plaintiff 
declared, that the arbitrators made no award; but that the um- 
pire had made an umpirage, which was ſet forth; but becauſe 


it appeared to have been made within the time ae by the 


arbitrators, judgment was given for the defendant, after a con- 
ſideration of two or three terms; and the principal reaſon was, 
that the averment in the declaration, © that the arbitrators did 
not, nor could make any award,” was not ſufficient, and that, 
tho' the arbitrators had not at the time. of the umpirage made 


\ 


gny award, yet they might have done it afterwards ; and there- 6 


fore the umpire had acted before it came to his turn; that the 
averment, that the arbitrators: could not make any award, was 
idle, for nothing appeared to the court againſt the poſſibility of- 
their making an award, if they had been willing; but that, had 
any fact been laid before the court, from which it muſt neceſſa- 
rily have appeared that the arbitrators could make no award, as 

if it had been ſhewn that one of them was dead, it might have 
been otherwiſe; and the whole court, except T wiſden, were of 
opinion, that, if it had been averred that the arbitrators had 
diſagreed as to the terms of their award, and had declared they 


would intermeddle no further with the FOO the N | 


* have proceeded within the time. 

-AND in a ſubſequent caſe, (a) this opinion was totally over - 
ele and thoſe caſes which proceeded on it denicd to be law 
the reaſon on which it was founded being conſidered as unſatis / 
faQory : for it was ſaid, . if the arbitrators did in fact make an 
award within the time allowed to them, that ſhould be conſidered 
as the real award; and if they made none, then the umpirage 
ſhould take place: and there was no confuſion as to the con- 
currence of authority with reſpe& to the time. The umpire 


=" no concurrence abſolutely, but only e if Re ar- 


0 Chaſe v. Dare; P. 33: Car. 2. Sir T. Jones 168, 


E dls bitrators 


* 


/ 
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to apply equally to the caſe where the umpire was confined to 
the fame time with the ITO 40" that 9 forther = 


: time was given to him. 


Wr the nomination of the umpire is left to 1 . : 
tors, it ſeems (o) ancientty to have been the prevailing opinion, 
that they could not proceed to this nomination before the laſt 
moment of the day when their own authority expired. While 
that opinion prevailed, unqueſtionably the power given them 
in the ſubmiſſion, to nominate am umpire, when the latter was 


 exprefs]y limited to the fame time, muff have been a mere nul- 


lity 5 and where further time was given him, an award ond 
not poſſibly be made by him before the expiration of the time al- 
lowed the arbitrators, and therefore no queſtion could be raiſed | 
on the ſubjeA:— This opinion however was relinquiſhed about 


tze time of James the firſt; and a nomination of an umpire be- 


fore the expiration of the time allowed to the arditrators, was 
feſt ſupported | in favour of thoſe ſubmiſſions where no additional 
time was given to the umpire 3 therefore where the ſubmiſſion 
was to two, with this clauſe, © Nevertheleſs if they do not end 
n within ten days, they ſhalt nominate another, who ſhall end ix 


within the ten days,“ it was held, that if they thought they ' 


could not agree within the ten days, they might appoint another, 
who might make an umpirage within the ten days. (3) PTY 

Tux ſame indulgence was afterwards extended to the caſe, 
where further time was given to the umpite, as to the power of 
the arbitrators to nominate him before the expiration of their 
own time: thus, where A and B ſubmitted to the award of J. Si 
provided his award ſhould be made on or before the laſt day of 
May next enfuing; and if he made no award on or before that 
day, then they thould Aland to the award of ſuch perſon as 
ſhould be nominated by J. S. to be made before the tenth of 
June after: the-arbitrator, on the laft day of May, nominated an 
uropire, who made an award before the tenth of June, and this : 


(a) Vid. PURE & cited_ . 8. P. Twiſſeton v. Tun vers. I > Iu 4 
4% Pyall v. Varier. M. rr. Jac. 174. cited 1 Ld. Raym. 5 12 Mod. 
2 wars and 241 Rol. Arb. P. 3.4 | 82. 


\ 


was 


* 
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was held to. be good ; though it was objeRed, that the e 15 
tor had the: whole) of the laſt day of May to make his award - 
in; (a) but the reaſon given for the determination in theſe: caſes _ 
is, that by the nomination of an umpire, the authority of the 
_ arbitrators is at an end, and that the reaſon which, induced them 
to make the nomination, . might be, that zhey felt themſelves * 
unable to make an award within the time———The judgment in 
this caſe has been ſince copficmed. by ſimilar reſolutions; bug 

the teaſon is ſomething different, being merely, that the arbitra; * 
tors having Bah: po RUE PIES the umpirags ſhall | 
be good. (6) NOS | 
| SOMETIME a this laſt caſe, 3 that of | WRC RY 
and Vandeput, of which the circumſtances were theſe: e) The 
| ſubmiſſion was to the award of four merchants, provided: it 


ſhould. be made and delivered in writing, before the twentieth 


of July following; and if they could not agree, then to the 
| award of ſuch-an umpire as they ſhould name, provided he made 
his umpirage in writing before the twenty fiſth of July follow e 
ing. The arbitrators made no award, on or before the a0 
of July; but three of them, on the 18th, by their writing dated 
on that day, nominated an umpire,.who took the charge upon 
him, and the fourth agreed to this nomination on the 24 ſt 
The umpire made his umpirage before the 2 5th, according to 
the proviſo in the ſubmiſſion: an action being brought on the 
award, and a verdict given for the plaintiff, it was moved in ar- 
reſt of judgment, that the nomination ft the umpire, before the 
20th. of July, was void; for that the arbitrators had the whole 
aoth day in which to make their award, and that they could not 
nominate an umpire till afterwards; but the objection was over- 
ruled, becauſe there was no compleat nomination until the agree- 
ment of the fourth arbitrator with the other three, and the writ- 
ing was not to have effect till that time. But ĩt was alſo obſery-. 
ed, that if the nomination of che unipire had been compleat, be- 


dan BB. Bel. P. 3. 544. Tr. 14 W. 3. 
F 1 1 *. Cur, 5 


i * 


{a) Watſon v. Clement, M. "ſc Elliot v. Cheval, - Latw, 341 | | 


5 


* 


4 


3 
--4 
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fore the expiration of the time for making their award, yet i 
would bave been . as no o aware was IgE by” them within | 
the tim. 5 


On the authority of this liter oberen Twiſden . kate 


( that where the arbitrators have authority to nominate an um⸗ 
pire, they may do it before the expiration of the time for mak⸗ 
jiyg their award, and that fuch nomination does not extinguiſh 
their authority. But, at the fame time, he ſeems to have conk- 
_ Gereditas a neceſſaty conſequence of the continuance of theit 
 avthority, that the umpire has no power to interfere, not with 
ſtanding any refuſal of the arbitrators to decide the queſtion, ti till 
' the time allowed to them be expired: and he went ſo far as to 
alert, that if ſvcha power were given t6 the umpire by the ſub 
miſſion,” it was void in its conſtruQtion; for the ſame reaſon as 
had been given in ſome of the preceding caſes, * that two could 
not have a ſeveral juriſdi ion at the ſime time; and that the 
arbitrators, thovgli- they had once declined their office, N 
1 it whenever they pteafed within their time. 
Ix the cafe before the court, the condition of a bond was 
Jo ſand to the award of two, who were to make their award'on 
or before the nineteenth of - February, with a proviſo in theſe 
words, © and if they do not make an award Before the nineteenth 
of February, then I impower them to chooſe an umpire; and by 
theſe preſents bind myſelf to perform his award.” The umpire 
choſen according to this power made his umpirage on the nine- 
teenth of February, and the other judges then preſent (5) aſſent - 
ing to the principles laid down by Twiſden, -eongurred ww FOO 
in deciding, that the umpirage was voi. | 
How vs, notwithſianding this caſe of Twiſden's, i iden 
gin continued for a confiderable time, that by electing an um- 
pire, before the expiration of their 'own time, the arbitrators 
gave up their authority to make an award. The following 
caſe occurred late in the reign of- William the third: e A ſub- 


A] u Delavad v Maſchall, 29 - (#) Raindorf and Morten.” 3 


2. 1 Mod. 274. Sr. T. Raym. (c) Mitchel v. Harris. 13 W. 3. 
206. 1 Lev. 285. chere called Deno- | 1 Salk. 71. 1 Ld. Raym, 671. 12 
van v. Mafcall. „ Mod. 5 72. Wh 8 
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was 5 to ſand to, the award of two, provided it hould - 
L 2 on or before the twenty⸗ninth of June, and if = 
made no award, then to che umpitage. of ſuch perſon. as they, 
| ſhould chooſe,” without limiting any time for the umpirage.. 
The arbitrators, choſe. an umpire on the 29th of June, who 
then made his award; it was objected, in the. terms of former 


caſes, that the arbitrators had choſen the umpire too ſoon, be- 


cauſe they had choſen him before the determination of their 
own authority, they having the whole of the day, in which they 
might make their award; and that, notwithſtanding their having 
_ choſen an umpire, they. might ſtill make an n 9 the 
5 expiration « of the time allowed to them, „ 

Bu r it was anſ wered and reſolved, bythe Chief Tultice, ts 
the concurrence of the reſt of the court,.thatby the ſubmiſſion, | 
the arbitrators had an election to make an award, or to chooſe- 
an umpire by ſuch a day, and that by doing the latter they had 
determined their election, and, together with that, their autho- 
rity. But he diſtinguiſhed between this caſe, and that where 
the umpire is named i in the ſubmiſſion ; for that, in the latter, 
the umpire could not make. an award before the SEVERN: *. 
the tune allowed to the arbitrators. „ f 

AND it is ſaid to have: been ſettled in the as. Pleas, o 
late AS the eighth of George. the ſecond, that. arbitrators. cannot 
proceed on a reference, after they. have once named an umpite, 
for that then their authority ceaſes, e the timo or — 
"chain award de not expired. Ca 0 

Ir is now however finally.c determining. that n may 
| nom inate an, umpire before they proceed to conſider the ſi ubje&- 
referred to them; and that this is ſo far from putting an end to 
their authority, that it is the faireſt way of chooſing an um- 
pire. (b). And it is in fact not unuſual for the parties to make 

it a condition in the ſubmiſſion that the umpire ſhall. be * 
by the arbitrators, before they do any other ad. 1 


(eh Rep. Pract. in C. B. 16. Paſch, v0.1 2: "Dane »: Monty cited w. 5 
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| Tn may alſo, when a further day is given tothe x mp, 
aud the choice left to them in general terms, chooſe him at any . 
time after the expiration of their 'own time, WO it 1 e 
n. a) e A 
''ConviptRING the intention of the pitties, as the ROY 
criterion on this 'ſabje&, independently of decided cafes, there 
does not appear the femblance of a reafon, why, in the caſe 


where no further time is given to the umpire thun to the arbi · 


tfators, an umpirage made before the expiration of that time, 
mond not be ſupported, whether the ampire be named in the 
ſubmiſſion, or the choice of him be Teft to the 'arbitrators : it 
' ſeems to be acting agaimſt the very policy of the ſaw, in re- 
cognizing theſe domeſtic joriſdi@ions, ' to conſider that as nu- 
gatory ch the parties have manifeffly ſhewn to be their in- 
. reption, unleſs that intention be contrary to ſume eſtabliſhed 


mos im of du plainly applicable to the ſulbfeSt, or repugnant 


to common ſenſe: What maxim of law is contradictecd by a 
wiſh in the parties te have a difpiite decidetl within a certain 
limited time, either by two, or by a third, incaſe of a failtire 
by the two, it is difficult to diſcovery and that fuch a ng" ig 
repugnant to common ſenſe-it will hardly be afferted. 
Taz concluſion from the whole of the caſes taken together, 
ſeems to be in favour of ſuch 3 fon ang of ho umpirage 
made according to it. | 
Wnirx the opinion prevailed that, by -notrſingritng an um- 
pire the arbitrators renounced their office, and cbuld not after- 
wards'make an award," there was ſome foundation for a diſtinc- 
tion between the caſe of an umpire expreſsly. namell in the ſub-· 
miſſion, and that whete hi? nominatibn'was left to the arbitra- 
tors, when a further time was given to the former beyond that 
which'was limited to the latter. In the ſecond caſe there could = 
be no apprehenſien from that concurrence'of authority ſo much 
dreaded in the firſt, and no inconvenience could ariſe from ſup- 
porting an umpirage made before the expiration of the time al- 
lowed to the arbitrators; $. wot now that that e opinion is exploded, 


| "a Harder v. Harris. 3 Keb. 365. Preem. 38. Adams v. Adams, 
2 Mod. 169. N 8 f | : 9 
the 
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5 the diftinQion which was founded on it neceſſarily. fails ; that 
Which is law in the one caſe muſt be conſidered as law in he 
| other. It bas been ſeen, that i in the caſe where the umpire is 
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| expreſily named in the fubmiſſion, the old opinion, that the um- 


pire could not make an umpirage before the expiration of the 


time allowed the arbitrators, was .over-ruled, by the caſe of 
Chaſe and Dare: that caſe, though not always attended to in 
the ſubſequent caſes, has not been direQly contradiQed z but the 
general current of deciſions, ſince that time, has rather tended to 
confirm it. There does not appear any direct authority that, 
where the nomination of an umpire is left to the arbitrators, and 
a further time given him, he may, when nominated before the 
expiration of that time, make his nmpirage within it. But there 
zs a caſe which ſhews, that, had that queſtion been decided, it 
would Probably have been decided that he might. 
Iux plaintiff and defendant had, in che beginning of Decem- 


bows entered into bonds of arbitration, with a proviſo, that the , 


- arbitrators ſhould make their award by the 19th of January fol- 


lowing ; and if they ſhould not, then the parties bound them- 
ſelves to ſtand to the-umpirage of ſuch perſon as the arbitrators. 
ſhould indifferently chooſe, provided it ſhould be made by the 


Firſt of February. They choſe an umpire on the 24th of Pe- 


cember, who made his umpirage on the 14th of Jafuary. The 
counſel for the defendant, who unpeached the umpirage, con- 


feſſed, that a caſe between Ogel and Cogdel, which in cir- 


 cumftances exactly reſembled-this, had been lately decided in the' 
Common Pleas, and that the court had ſhe wn an inclination to 
conſider che umpirage as binding; but he ſaid, that the judg- 
ment of the court had proceeded on another point. Not depend- 
ing much on this circumſtance, however, he took an exception 

to the form of the affidavit on which the application was found- 
ed for enforcing the award: the court thought the exception fa- 


| tal, and therefore ſaid they did not think it neceſſary to declare 


any final opinion on the point of law ; yet they ſaid, they had 
Not much doubt but abe umpirage might be maintained. WF. 


(4) Comel v. Waller. Trin, $ cen Bart. K 5 16. | 
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125 ron the whole; there. ſcems' to be little bead be „ 
chat i in all caſes where an umpire is introduced into the ſubmif- 
ſion, whether he be there expreſsly named, or his nominatiobrn 
be left to. the arbitrators; whether the time allowed to him be 
_ the fame with that allowed to them, or-exterid beyond it, he 8 
may, unleſs in the latter caſe reſtrained by expreſs words, 
by plain implication, make his 8 N before _ expiration | 
af the time allowed to the arbitrators. Or ts BY 

Tux only remaining queſtion on this point i is, w beiter, in 
an action, or on a ſummary application to enforce this umpi- 
© rage, it muſt not be ſhewn expreſsly to the court, that the ar- 


vitrators, before the umpire actually undertook the buſineſs,. 5 
negſected, or refuſed to proceed, or exprefsly renounced their 


authority: unleſs this was in fact the caſe, it is manifeſt the 
umpire could not take upon himſelf to decide, the-meaning of 


the parties being clearly to have recourſetoan umpire, only in 


caſe of default in the arbitrators. But it would fee, that the. 
very circumſtance of no award having been made'by the arbi- 
trators within their time, is a foundation for preſumption, that 


tbey had actually declined making a deciſion on the bee, 


and that therefore an allegation, that they had in fact made no 
award, | is ſuffcient. And this opinion is apparently juſtified 


by the terms in which the judgment of the court is siven, in W 


caſe of Chaſe and Dare, the leading caſe on this point. 
FRom the opinion, that the arbitrators} having once cleied 
an umpire, had executed their authority, it has been 8 ö 


follow as a neceſſ. ary conſequence, that if they elected one wha 


refuſed to underrake the buſineſs, they could not elect another. 
In the caſe of Trippet and Eyre, (a) which occurred” in the 
Common Pleas, in the'firſt of William and Mary, this opinion 
was firenuouſly maintained by the Chief Juſtice, (3) in oppoſi- 
tion to the reſt of the court, who ſupported the contrary poſt- 


: 5 86 tion. The reaſons on which he founded his opinion were 


theſe : firſt, he ſaid, the nature of an authority was ſuch, that, 
when once bas acne 2 it was determined, and the Parties: 0 


* | 


8 Trippet v. Eyre, 1. W. 01 N in c. B. Lev. ne "2 Veat, Try 
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firſt named, though he had refuſed, might ſtill have proceeded - 


if be had pleaſed; for no caſe could be put of a man, veſted 
Vith a bare aulbority, being concluded, by his refuſal, from 


afterwards executing it; and therefore, if the ſecond were td 
be conſidered as well nominated, there would be a.coricurrence '- 
of authority in ſeveral perſons. to make an award, which, on 
the authority of the old caſes of Barnard and King, and Bauder 
and Giles, he ſaid the law would not permit. 
Tuxs x arguments were anſwered by the other three 8 
s this manner: that they were to conſider the penning of tho 
condition of the bond, which was, * to ſtand to the award of 
ſuch umpire as the arbitrators ſhould nominate,“ which- could 


not be confined to the circumſtance of barely naming. a man; 


but muſt be taken to be an effectual nomination, by the perſon 
named acerdting of the office ; and his refuſal made-it'amoung 
to no more than a bare propoſal to him, which did not conelude 
the arbitrators from naming another. It was true, that an au- 
thority, once fully executed, was determined, and could not bo 


etecuted again; but the condition to ſtand the award of ſuch 5 


perſon as the arbitrators ſhould name, could not, they ſaid; be 
with propriety called 


authority ; the terms imported rather . 


. 


a deſcription or qualification of the perſon who was to make the 
award, than an authority conferred on the arbitrators” yet; ad- 


mitting the condition to amount to an authority, there was here 5 
no complete execution; and if the perſon authoriſed make 


# 


eee es, x Fee "0 1 


> RENT it was given had no forther - power 
_ - therefore, having once named an umpire; ds not name a 
tber, though the firſt refuſed; becauſe, —— 
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void, or ineffectual execution of his authority, he may execute 5 


it again. If a letter of attorney were to deſiver ſeiſin, and the 


attorney delivered it within the view, which was not a go 
execution of his authority, that would not conclude him from 


delivering ſeiſin afierwards upon the land i a wit of poſſeſſion” / 


was executed by the · ſheriff in. delivering poſſeſſion of a houſe, 


and afterwards it was diſcovered, that a perſon was hidden in . 
room of the houſe, on which he was turned out, "and the ne- 


fiff delivered N again) which was reſolved to bs Ds 
. 
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tv» It could leans of the parties, dat if the ar- 


bPitrators named a man who. refuſed to take upon him the 
_ office. of umpire, they ſhonld; be. concluded enn | 
- andther. | 


might afterwards have taken upon him the umpirage, ny 
— Handing his refuſal, it might be anſwered, that admitting that 
to have been the'caſe, if he had done it before the effectual 
© nomination-of another, yet it was clear he could not have a0. ; 
_ cepted the office of umpire; aſier ſuch effectual nomination : a 


ſecond nomination took a way the effect of the firſt ; and if, hs 


fore they had named another, the firſt had taken on himſelf the 
office, that would have prevented them from proceeding to a ſe- 
cond nomination, and therefore there could be no concurrence 
of authority. As to the caſes cited by the Chief Juftice, rela- 


| tives this latter point, theſe were caſes, in which the um- 


pine was named in the ſubmiſſion, and therefore could not ap- 
_ ply tothe preſent; and had, befides, been expreſsly over- ruled 
by chat of Chaſe and Dare, But, where the nomination was 
| left 40 the arbitrators, without further time given to the um- 
Pire, it had been decided, acording to the beſt report of tbe 
ene ) that, on an allegation that the arbitrators refuſed to 
| raake any award, the umpirage would have been good—On / 
| theſe grounds judgment was given for the plaintiff—Yet, not- 
withſtanding the good ſenſe apparent in the reaſoning of the 
three juſtices, Lord Chief Juttice Holt held, not long after, 
that having once choſen.an-umpire, the arbitrators had executed 
their authority, and therefore could not chooſe another, though 
the firſt refuſed, unleſs the nomination was under a condition 
that the ſhould accept, for then he was no umpire till the con- 
- dition was fulfilled : but Juſtice Rokeby doubted the ſoundneſs 


ol this diſtinQion ; becauſe, he ſaid, every election implied a 


condition that the office ſhould be accepted. (c) Is it neceſſary | 
10 add, that good. 2 on the preſent 8 is at variance 


e) Palm. 289. | J Reyvolds + v. «Gray. 9 Will. 
5 e v. dee. 2 Saund, - (9 70. 1 Ld. Raym. 24%. 12 
Mod. . . 5 


10 


with 


2 ra astraa rose * patann; 


with the opinion of the two Chief Juſtices Tust lh. 
| neſs of parties, and their defire to defer the payment of a juſt - 


demand, ſhould prompt them to bring ſuck'a-queſtion before a 


court, is not ſurpriſing; the wonder is, that grave and learned 
| Judges ſhould be able e, n n 


any ground for railing it. y | l — ; | 


- - Wxren the perſon to whom the og tide) 


agreed to refer the matters in diſpute between 3 
them has conſented to undertake the office, he ge 17enM 


ought to appoint a time and place for examining = A 


| the matter, and to give notice of ſuch ana . 


ties, or to their attornies; if the ſubmiſſion be by rule of 
reference at niſi privs, the reſpeQive attornies ſhould ſet down 
the names of the witneſſes propoſed to be examined before the 
arbitrator on a piece f — and deliver it tothe orier, Who 
will fwear them at the 
that de part of the rule, muſt be likewiſe ſworn; but if this 
precaution be negle gtd, both witneſſes and parties muſt be 
ſworn before a judge. It is uſual for the plaintiff's attorney to 
. obtain the order of reference from the aſſociate or deck at wh = 
jus, and attend the referet to bave an appointment; and 
that being obtained, to ſubſeribe it to a copy of the order uf 
| reference, andſerve it on the defendant or his attorney : but'if 
he fail i in theſe reſpegs, the defendant's attorney may take the 
ſame ſteps which he ought to have done: and this frequently 
becomes neceſſary, when the plaintiff, by the circuinſtances ap- 
aring at the trial, Vain to wpprehens that the matter maß 
F againſt him. 


THE parties mult attend according to the appointment, either - | 


in perſon or by attorney, with ſuch witneſſes, and ſuch docu- 

ments, as they may think neceſſary to ſubſtantiate their reſpec- 
tive claims. The arbitrator is then to examine thoſe witneſles 
and documents, as far as he may find ſuch examination neceſſary - 
or proper, to enable him to form a decided opinion on the merits 
of the caſe : he may alſo examine the parties themſelves, or 
either of them, if he ſee good reaſon for ſo doing 3 or he may 
bl for any other . he may judge neceſſary. | 


le 


of the court: the parties alfo, 1 


8 
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lx the mutter be long or intricate; or if kc cannot ſatisfy — bo 


blk with reſpe& to the deciſion he ought to give,. he may ad- 
;journ the matter from time to time, giving notice, as at. firſt, of 
the time and place of every ſubſequent meeting; (a) provided, 


that when a time is limited in the ſubmiſſion, he make his award 


within that time. Where no time is limited, he may, by t the 


Engliſh law, take what time he pleaſes, unleſs either of the par- | 
ties ſpecially requeſt him to make an award within à reaſonable 


time, and, in cafe of refuſa}, revoke his ſubmiſſion ; for the par- 
ties will not be bound by an award, after ſuch revocation: (8) 


Where a time is limited, he cannot make an award aſter that 


time, unleſs it be prolonged. When the ſubmiſſion i is by the 


act of the parties, without the intervention of a court, that pro- 


longation can only be by their mutual conſent. If the. ſubmif-- 
ſion was by bond, conditioned to he made a rule of court, ac - 


- cording to the ſtatute, or by referetice at niſi prius; the ſub- 
miſſion, or the rule of reference, muſt firſt be made a rule of 


court; and then, if the parties conſent to have the time en- 


 larged, the court will grant leave for the enlargement, as of 
courſe: when it is not ſuſpected by the party who undertakes to 


—_— 


make the appli ication a that there will be any oppoſition from the . 


other, itis ſufficient to give notice to him of bis intention; and, 
on an affidavit of that notice, the « court, will grant the rule; at 


leaſt, if the other party « conſent by counſel, as is uſually the 15 
caſe. —But if any oppoſition be appreherided, the beſt way of 


proceeding for the party who wiſhes to enlarge the time, will be 
10 apply, on an affidavit, Rating the circumſtances on which he 
conceives the time ought to be enlarged, for a rule on the ather 
party, calling on lien to ſhew cauſe why it ſhould not: if the 
rule be ultimately granted, the party, on whoſe motion it was, 
muſt have it drawn up with the proper officer, and ſervea copy 


ol iton the arbitrator ; and, on procuring from him an appoint- 


ment of another time 135 hearing the parties, ſerve the rule, with 
A of the appointment on it, on the oppoſite-fide. * 


; IN the Roman TW, it was not t unuſua], for a clauſe t to bei in- 


| 10 1 . wt pens; vel Per nonciur, >a 10 eilen bo 
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: Tefted in the ſubraiſion; giving the arbitrator a mann 

: neceſſity, to prolong the time; and then he might do it With. 
but a new authority from the parties; but where noſuch elauſe 
Vas inſerted he could not do it without their conſent. (a) The 
| proviſions of that law however were ſuch, that it was: not in 
the power of the arbitrator, from negligence or deſign, to deprive 
the parties of the benefit intended by their ſabmiſſion, by an un. 
neceſſary and unfeaſonabſe delay; for every man who took ub 
| himſelf the office of arbitrator, might in general be compelled 
by the prætor to decide between the parties within a reaſonable _ 
time; unleſs he was ſome ſuperior magiſtrate actually in office; 
vr unleſs he could ſhew ſome ſatisfactory reaſon why he W 
not to be compelled: as if he would ſwear that he had not vet 
been able to form a deciſive opinion on the ſubject; that he had 
been defamed by the parties; 3 or that a mortal enmity had ariſen 
between himſelf and them, or one of. them; or that he was 
prevented hy the infirmities of age; or by ill health: ſince he had 
. -undertaken the office; or that he was prevented by the preflure 
of bis own affairs, or his neceſſary attendance on the duties ok 
ſome public employment: if no time was limited hy the ſub- 
miſſion, he might at any time be compelled t to fix a day, by the - 
conſent of ihe parties, for taking the matter into conſideration. 
If he excuſed bimſelf on account of attendance on publie duty, 
* bis excuſe. would have been admitted, if there was noclauſei in 
| "the ſubmiſſion empowering] him to prolong the time; but if there 
Wei, then he might be pet to > Meng. it. | "And e 1 


Gy $i «bites cum in Seen | 

' cautum efſet—ut poſſet diem proferre, © | 

diem bretulit, Labeo ait, valere pro- 

.lationem,—Hzc autem clavſula, ſem | 

: aer e proferre nullam aliam dat 
' arbitro facultatem, quam diem proro- 


1 b wal} died vans ns, 2 
tutus compromiſſo erat, ſententiam 
dicere non poſſet, diem compromi 
proferri juſſerat ; alter ex litigatori- 
bus dicto audiens non fuerat: con- 
9 oſſetne ab eo pecuniæ ex 


| gandi.; et ideo conditionem primi 
.compromifh neque minuere, neque 
immurate poteſt. Pf. I. 4. t. 8. 25. 
AAAibiter ita ſumptus ex cbmpromiſſo, i | 
| ut et diem preferre peſſit, hoc quidem 
facere poteſt; referre autem contra- 
Kicentibus litigatoribus non poteſt. 


peti? Reipond' non 

E : 45 quod non eſſet 4 nj 

compromiſſuſn, at id haber 

| — Arbiter” nihil extra — - 

facere poteſt et ideo neceffurium eſt 

adljici de die compromiſſi proferends. 
Cæterum impune * paredj- 
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„ there 
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neatly expired, and the parties 


Tu, anvermarone * eres 
mee was vo clauſe of that kind, yerif the time limited. was. 


1 
* 


agreed to continue their ſubmii 


non to him, he could not otherwiſe be excuſed, on account of 
© public office, than by conſenting to decide under a freſh. ſub- 


miſſion If the time was expired, without any award made, 


and the parties again agreed to refer the matter to the ſame per 


ſan, then, if he could not ſhew, that it was not owen to an 
* default of bis, that the matter was not decided, he was obliged 


' 


ene 4 i5 de could, he was of courſe excuſed. (a) 


Tun Engliſh law has made no ſimilar proviſions again tha 
nd of duty in the arbitrator ; but it has ſecured each of the 


| partig> againſt the voluntary procraſtination of the other, by 
Lee e on due notice given, to e * | 


! 


* quidem arbitrum cujuſcun-' 
22 phe. coget 2 
4 ſuſceperit, perfungi: etiamſi fit 
laris : nit forte fit in aliquo 
iftratu poſitus, vel poteſtate, Con- 
F vel prætor: quoniam in hoc 
Pf, l. 4—t. 8. 


imperiam- non habet. 


. 1, n. 3 Mam magiſtratus ſupe- 


| ioxe, aut pari imperio, nullo modo 
. poſſunt cogi : peo intereſt ante, an ipſo 
magiſtratu er trium ſuſceperint. In- 1 
feriores poſſunt cogi. 8. 4.—Proinde fi 
farte urgeatur a Prætore ad ſententian 
dicendam : quiſimum erit, fi juret 46; 
4 cauſa liguere, ſpacium ei ad 
uneiandum dari. 8. 13. n. 4.— 
cet Prator diſtricte edicat, ſenten- 
tiam fe arbitrum dicere ciacturum, at- 
tamen interdum rationem ejus habere 


debet, et excuſationem recipere cauſa 


— cognita.: utputa ſi fuerit infamatus a 
litigatoribus ;_ aut fi inimicitie capi- 
tales inter cum et litigatores, aut al- 
terum ex litigatoribus interceſſerint : 
aut ſi ætas, aut valetudo, que poſtes 
contigit, id ei munus remittat, aut 
. occupatio.. aegatiorum propriorum, ve] 
profectio urgens, aut you! aliquod 
reipublicæ. S. 15.—Ef. ſiqua alia in- 


commoditas ei poſt arbitrium ſuſcep- 


- 


fine die confecum eft : neceſſe eſt 
-arbitro omnimodo dies ſtatuere, parti- 
bus ſcilicet 8 et ita cau- 


am diſceptari. Qvod ſi hoc prœter- 


ſententiam , dicere. S. 14.—Arbiter ju- 


dicti. ſui. nomine, quod publicum aut 
privatum habet excuſatus eſſe debet a 
oompromiſſo: utique ſi dies compro- 


teſt: quare non cogat eum, cum 


teſt, proferre, quod fine ulla diſtriftione 
'pſius interdum futurum eſt? fi tamen 
aterque velit eum ſententiam dicere, 
quamvis. cautum non fit: de die pro- 


:onſentiat denuo in ſe 


prolato die, litigatores denuo in eu 
miſſi arhitrium receperit : non effe 


tuerit, quo minus- partibus ſuis fun- 
geretur. 
2quiff imum eſſe, cogi cum 


23 
ne Met 21, 9. 3. Ga 


— 


tum incidat. 8. 16,—Sj ene 
miſerit, omni tempore cogendus eſt 


miſſi proferri non poteſt. quod fi po- 


terenda, non alias impetret, quia ju- - 
Jicium "habeat, ne cogatur, quam "fi 
compromitti < | - 
Hec, ſcilicet, ſi dies exitura eſt. S. 16. 
—8i, cum dies compromifii Gniretur, 


compromiſerint, nec ſecundi compro- 
cogendurn recipere, fi ipſe in mora non 
-Quod fi per eum e. eſt 


oY. 
— 


0 | wp jel at ee . hy, 5 _— 
5 out his attendance; (a) and if the arbitrator,” 4rontehs e 
» of the eaſe, ſhould find that inconvenient, it a . | 
| ling party, in the caſe of 4 teference by rule of ni privs,/ or 5 
dy rule of court according to the ſtatute, to preſs de Opp⁰⁰, e 1 
by an application to the court ſor a rule to ſhew cauſe'why ne 2 
ſhould not attend the arbitrator, or why the latter ,] s 
de direded to make bis award without fach attendance. Thug 
here on a trial at niff prius it appeared, that the demand _ 
the pfaintiff aroſe on a long and intricate account, which in al- 
moſt every article was  impeached by the defendant, who al 
| fet up a counter demand of the ſame nature by way Ge 
it was referred by conſent, and, the plaintiff negleQing ts. 
carry in his vouchers to the arbitrator, before the time OR: - | 
for making the award, the time was ſeveral times enlarged, till | 7 "af 
at length the defendant, after upwards of. ſix months delay pry ' "> 
the part of the plaintiff, made an application to the eburt, on J 
an affidavit, ſtating theſe circumſtances, for a rule to ſhew  _Þ 
cauſe why the plaintiff ſhould not carry in his vouchers withiri - © \ 


: 
5 


N 2 
8 * « 


* a a certain day, and why the time ſhould not be further enlarged, C 3 4 
| or why, on the plaintiff's further default, the arbitrator ſhould, A 
not be directed to proceed on hearing the defendant alone z the 5 8 


rule was granted without heſitation, and the plaintiff, inflead of - 
ſhew ing cauſe againſt it, peremptorily undertook to deliver in 1 6 
| why vouchers within the time ſpecified.” (5) _.. - « 

Ix this reſpe& the Roman law is ſomething ſimilar to oursy 

| for the party by not attending, and thereby preventing the ar- 

bitrator from making his award, forfeited the penalty of bis 


* ſubmiſſion. (c) 7 5 
| - Wares an umpire is 3 appointed, and he has occaſion to in- 5 i 
RY a terfere, his duty is the ſame. as that of the arbitrators, and there: 1 


fore it has been held, that he cannot ptoceed on their . 
but muſt hear the whole matter from the parties themſelves, or 


| at — by e N give Rope an e of 2 . 


tn Waller v. Ki ca. in Law 607 Siquis liti own 1 WI "NS bk 
C2, -2 pt. 6 ing f ee ig eſt, quo mins 


3. 4 
(b) * v. Hetley, in the Exe, arbitretur, pœna committetur. Pf. 1 ö * 
| YO OE ATOM: 4 * 8. ay n. 4. 3 a; "Mi 
8 . 1 8 bes 


a 


. bn, 8 
— , e 1 : - * * 
. : L 
© ; x ' 1 
ü 4 * 0 


Aa ru ALVITRATORS AND vurirs 


heard, i in the kane manner, as if the ente had never exa- 
mined the matter, or as. if he himſelf had been originally ap- 
pointed ſole arbitrator. (a) And if the ſubmiſſion be in the 
 commori form, the arbitiators cannot decide on one part of the 
caſe and leave the reſt to the umpire; for he has the whole au- 
thority which they had: (4) thus, where the arbitrators deter- 
mined the whole of the matters refered to them, except one: 
ö ſingle point, which related to an account of intereſt; and, in 
order to ſettle that, nominated an umpire, according to the 
power given them by the ſubmiſſion. The umpire took the 
facts to be as the arbitrators reported them, and made his um- 
pirage on the intereſt account only; and on both theſe accounts, 5 


. the court ſet the umpirage aſide. (c) 


Tae authority of this caſe, however, from the character of 
45 the reporter, as well as from the circumſtance of its appearing. 
to have been decided in the abſence of the Chief Juſtice, and 
one of the other judges, is not much to be relied on; and the 
reaſons given for the deciſion are not very ſatisfactory. Where 
the arbitrators have agreed on the faQts, and only differ on a 
ſingle point, either with reſpe& to the law ariſing on thoſe 
faQs, or the extent of the. recompence to be made by. one party 
to the other; or even where they agree on ſome facts, but dif- 
fer with reſpect to others, unconnefted with the firſt, there 
ſeems to be no good reaſon, why the umpire, if he think pro- 

r, may not take thoſe points on which the arbitrators agree, 
io be as they report them. The nature of his duty is only to. 
make. 2 final determination on the whole ſubject of diſpute, 
where the arbitrators cannot do it; and by adopting their opĩi- 
nion, as far as they agree, and incorporating it with his own on 
the other points, he effectually makes that final determination; 
in fact, it is not uncommon for an umpire to act in this manner. 
Lexx this practice, however, be right or wrong, yet, as the 
whole authority, | both of the arbitrators and: umpire, is regulated 
15 the ſubmiſſion, and tang entirely upon it; if that be of 


6 . 9. Rol . Tater v. Ke 2 Barinrd, 
| (4) Pp = 6. 11. or; e 317. ) a an, 
Kol. a . | ET OE, | 


. re ral ros- and: vum. N 5 
"Gra Alias matters, with a proviſo, that if the arbitrators - - 
mould, by the time limited; make no award of the whole, or 
ol fome parcel, then that the umpire ſhall have power, in ih 
reſpective cafes, to make an award of the whole, or of the re- 
maioder. On ſuch a ſubmiſſion, it has been ſuid, that if the 

_ arbitrators make an award of part, and not of the ret, then 
the umpire may make an award. of the reſt} the whole put to« | 
_ gether ſhall: be conſidered as one- award, and good, if not in- 
conſiſtent in its ſeyeral parts, or at leaſt ſhall have the ſame ef · 
fect as if the whole had been made by one; becauſe it was 
made according to the authority given by the ſubmiſſion. 6. 

ITnobon the words i in the ſubmiſſion, which regulate the 

533 an umpire, be not perfectly correct, but mighi, 
from the grammatical order in which they ſtand, ſeem to im- 
ply, that thoſe named as arbitrators, and he who is named a | 
umpire, ſhould. all j join together to, make an award, yet an 

2 . award made by the firſt, without the participation of Hliclating 7 

_ will be conſidered as ſatisfying the terms of the ſubmiſſioa ' 
Tux condition of an obligation was, to ſtand to the agrees / 
went of A and B, . being arbitrators choſen for that purpoſe - 
to end a controverſy between the obligor and obligee,, and I. 8. 
being umpire for both parties.“ In this caſe it was held {a}. - 
that an award made by A and By without J. 8. was valid; for 
though the words: appeared at firſt fight uncertain, yet, as it : 
was the common practice, it was ſaid, to appoint an umpire to 

make an end of the matter, if the arbitrators could not 2 

this ſhould be ſo taken, and the words 60 J. S. being umpire,” 

ſhovſd be taken gs an affirmative nomination of him as umpire. 
TI condition of a bond was, to perform the award which 

four, named as arbitrators, with the umpirage of a fifth, ſhould | 
make, concerning the title of certain lands. The four named; © 

| as arbitrators, together with the fifth, as umpire, made an award 

concerning the premiſes :. an objection was taken to the condi- 


1 nos that ĩt was POR in itſelf; that an umpife was # judge | 

NY 44 

0 vd Rok Rigdon;/ on 8 writ af per on Weh — 

1 _—_ 6 11 per judgment i in the court of Kjngſtva upon * 2 
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by. himſelf, and could not he 1 with the arbitrators, air : 
authority being diſtinct. Whether this objeQion was conſidere& 
as having any weight does not appear; for we have only the 
report of the argument of the deſendantꝰs counſel, without anſwer 
or judgment from-the court. It may bs obſerved, however, 
_ that it is perſectiy immaterial, whether the parties formed an 
accurate idea of the diſtinct offices of an arbitrator and an um- 
pite, their meaning having been clearly, that the firſt four, | 
with the aſſiſtance and approbation of the fifth, ſhoald: make 


ar award, and that, being: made 0 Ml: fives ſatisfies _ 


15 55 intention. (% 15 ; 5 1 8 
I has indeed been . bst 60 is the fubrniſlicn be t to 


. of four, and if they cannot agree, then to-theumpirage- 
"of a fifth,” the five cannot join to make one award ; though it | 
was, at the ſame time, admitted, that © if the ſubmiſſion be to 
four, and the umpirage of a fifth,” an award made jointly by the 


ſive will be good. 0. But this caſe has / ſinee been held to be 1 


abſurd, and that the joiuing of the arbitrators with the umpire 1s 
but ſurpluſage; their approbation, which is ſhe un b joining 
with him, does not render the inſtrument, purporting to be 2 
4. in any degree leſs the ad; of bis judgment. ( + -- 
By the Roman law, where there: was an nnequal 5. LY 
| arbitrators, it was not neceſſary, that all ſhould concur in the 


award; the judgment of a majority was ſuſficient to ſatisfy the 
terms of ſubmiſſion, though no expreſs Proviſion was made to. 


| guard againſt a difference of opinion. That precaution was ſel- 
dom taken, but in the caſe of a ſubmiſſion to two, and then it 
was not unuſual to expreſs it in the alternative, to. ſtand to the 


award of the one or the other; but it was held, that, i in the com- 


mon caſe of a ſubmiſſion to three, two could not make an award 
in the abſence of the third; becauſe the latter, had he been 


: n, ein have laced. over the othiers to his PRO: (4). 


rY 


10 Hunter v. benen Hardr. nals an non quoniam 

| conſentire omnes facile eſt, ſed quia etſi 
3575 1 Balſt. 184. diſſentiant, invenitur pars major, cujus 
(e. Soulfby v. Hodgſon. 1'Bl: Rep. arbitrio. ſtabitur. Pf. I. 4,t. 8.1. 1 

46s Paſt, 4G.3-K.B. 6. Si in tres fuerit compromittum, 
OT In impart. nuniero idcirco com- | Jofficere . auen enn 


i In 


\ 
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nh ay the law of England i is ee ell e for 
3 anlel itbe expreſsly provided in the ſubmiſſion, that a leſsnum- 


3 der than all the arbitrators named may make the award; the con- 
currenee of all is neceſſary ; and where ſuch a proviſo is made, 


- 8 muſt be preſent, unleſs the reſt having notice do not attend. 
- MaTTERs in difference were, by conſent of parties, re- 
* to three, with a proviſo that they, or an two of them, 


ſhould make an award before a 


certain time: an award being 


made by two in favour of the plaintiff, the defendant moved to 
have it ſet aſide; objecting, that two had not 4 JO 
without the third. On ſhewing cauſe againft this motion, it 
appeared, that the third arbitrator had ſufficient notice of the 
meetings of the other two, and might have attended if * 
would. The court obſerved, that it was agreed by both ſides, | 


that if the third had attended, two might have made an award: 


two had a jutiſdiction, but their meetings ought to be accord 

ing to the rules of law. If the third had been preſent, his "IN 
ſons might have altered the opinion of the other'two 3: he was 
|  -- Hot therefore to be excluded by fraud; nor were the two to 


aa without the third's having 


an opportunity to be preſent ; 


but where the third had ſufficient notice, as in the preſent caſe, 
and would not attend, the meeting of the t two was "FEST and 


their authority ſufficient. Ta) 


Ir was once a queſtion of great gien 7. Kan Alen 110 
fubmiſſion was by bond, without providing that the award ſhould _ 
de delivered or notified to the parties, it was incumbent on the © 
arbitrator to give notice; or whether" t he parties did not forfeit - 
"wm bonds v7 not r notice pot it at their A vp "pt the n 


* 90 
* 


n et t terthns; alioquin, ab- 
te eo, licet duo con'entiant, arbi- 
trium non valere; quia in plure: fuit 
compromiſſum, et potuit præſehtia 
ejus trahere eos in ejus ſeutentiam, n 
7. Sed ſi ita fit compromiſſum, . 
| tratu Titi ant Sei 22 Pomponiĩus 
ſeribit et nos putamus, compromiſſum 
valere, n. 4. Si plures arbitri fuerint, 


ds corunt non ſtare, ſes ſed fi aber 
par conſentiat, ca ſtabitur, alioquin pea 
committetur : inde quæritur, ſi ex tri · 
bus arhitrie unus quindecim, alins de- 
cem, tertius quinque condemnent cui 
ſeutentia ſtetur? et * * 
quinque debere preſtari z in 

1 eg omaes conſenſerunt, ſ. * 


d de. ſenteatias dixeriat . 
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of Edward the fourth this dueſtion was agitated, e 50. 
Ran for nothing elſe than the many laboured arguments on 

one ſide and on the other ; and for its having been angusd three 
th by all thejudges 1 in the Exchequer chamber, withaut their 
hs able to come to any decided opinion. It may not, perhas. 


be thought improper to ſfate the circumſtances of the caſe; and 


give a ſummary. of the arguments, that it may appear with what 
difficulty many points have been eſtabliſhed, which afterwards 
appear ſo plain, that we are at a loſs to conceive how. the gh 
deu ever have entertained a doubt upon the ſubject. 

The dutcheſs of Suffolk brought an action of debt on 8 * 
which the defendant pleaded, that the condition of the band was, 
that if he, the defendant, ſhould ſtand to the award of the dutcheſs. 


concornigg all matters in difference between him and one B, H. 


then the obligation, ſhould be void, provided that the award were 
made before the feaſt of all Saints, and written and ſealed with 
the ſeal of thedutchefs, and deliveredto the parties demanding it; 
that, in faQ, onthe fifth af January the: dutcheſs awarded, that 


the defendant ſhould pay .o B. on ihe ſourth of Mareh then fol- 


lowing, twenty pounds, and in April another ſum, and ſeverak 
other things a that on the roth of April next after the ene 
March before mentioned, the. defendant hearing of the award 
| having been made, went to the dutcheſs, and demanded it in 
weites. and had it; and trat he had performed it in all things 

except the payment of the ſum which ought to have been paid 
e ſourtk of March, and inſiſted that he ought to be excuſed 
of that, becauſe he had not notice, Againſt the. plea, it was ar- 


gued, that it woulch be againſt reaſon-that the arbitrators ſhould 


be driven to give notice to the parties, becauſe they had nd ad- 
_ vantage; but only a trouble ; that it as · the buſineſs of the par- 
ties tobe conſtantly attendant on the arbitrators, and to nou/ 


Then the award was made; that if it was a hardſhip,” the de · 


fendant ſhould forfeit his obligation, by not performing that 
which he did net know; it was his folly to bind himſelf in that 


} 


manner; that a man might: be bound by: his'own deed to take 


| notice, At his peril, of many things to which reafon andthe la 
would not compel him: that if a man were bound ha obligation 
to 


„ 
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do ** 8 to another for all treſpaſſes 1 king: 1 
/- - it was not neceſſary for that other to. give him notice of them, 3 a 
he muſt take notioe of them at his peril 2, that that if one man 
2 bound himſelf to attend another every time the ather cameto a YA 
Hl ' certain manor, it was not requilite that the other ſhould give 
| him notice every time he went to the manor, he muſt take no- 
tice of it at his peril: that if a man were bound by recogni- | 
zance io appeat on a particular day before the King himſelf, / 
wherever he ſhould be in England, which means to appeat in 
the King's Bench, which is ambulatory, and attendant oirthe - 
King, he muſt be on that day Wherever the court ſhall be, 
without notice fromany body: that if I take a houſe for a tern 
Of years, I am only bound to repair it ; and if it fall dowu, 
from the weakneſs of the timber, I am nat bound to rebuild it; 
Poet, if L had bound myſelf to leave the houſe in as-good a con- 
dition as I found it, I muſt rebuild it: that if L com and my 
ſervant. to buy certain goods for me, or conſtitute a man my 
factor for that purpoſe, in ſuch a-caie-I ſhall be: charged for 
whatever gocds they buy, though they never come to my 
hands, and though I have no notice of the purchaſe : that if 
I make a man my bailiff of my manor, and give him power to 
let the lands of it, in that caſe, if he ſet an acre,” and do not 
give me notice of it, if I enter into that acre, and trample 
don the graſs, the leſſee ſhalt have an action of treſpaſs againſft 
me, though“ I had no notice that it was let: ſo, if a man were 
bound to pay a. certain ſum to another aſter the death of his fa- © 
ther, and the father ſhould die in a deſert, without the know- 
| ledge of the ſon, yet the latter muſt take notice of it, and pa 
the money, otherwiſe the bond wifl be forfeited: fo, it was 
ſaid; if a man were arreſted, and found bail to the ſheriff for 
his appearance on the day of the return of the writ, in that caſe, 
if the defendant became ſick, ſo that they: could not have him 
| aithe day, yet they ſhould not be excuſed to the ſherif. 
Be$1ve theſe arguments, ftom the analogy of othercaſes it 
was ürged, that an award was, by common intendment, 3 mat-- 
ter of notoriety, of which the party muſt, at his peril, take 
notice 3 and if that were not ſo, Ahen any "Ns. when, he pure | 
1 „ 
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cn that the award was likely to go iet him, might 5 


conceal himſelf, in order to avoid notice. 
IN favour of the plea it was argued, that fy aud was aka. . 


nature of a jodgment, which could not be given but in the pre- 
ſence of the parties; it was therefore the duty of an acbitra- 
tor, like a good and upright judge, to give notice to the par- 
7 ties when he was to make his award; and that, if one of them 


avoided that notice, it might on the other ſide be ſhewn that 


le abſented himſelf for the purpaſe : and with reſpe & to the a 


ſertion, that he was bound by his own a& to take notice of 
the award, and that it was his folly if he ſubmitted to the ar- 
titration of one who would not give him notice; all the caſes, 


© cjied on the other fide differed materially from this. The man 
Who was bound to make amends to another for treſpaſſes com- 


mitted by him, cannot inſiſt on notice of any treſpaſs, becauſe 


rhey muſt neceſſarily be within his own knowledge. He who g 
. was bound to attend another every day he ſhould come to a 
5 certain manor, was bound to take notice of the day, which it 


u as in his power. io do, becauſe it was a matter that muſt be 


notorious; but, in the preſent caſe, - the arbitrator e 5 


make his award, and put it in his pocket. ; 
As to the recognizance in the King's Bench, 1 man 
might eaſily, know a thing ſo notorious as the place to which the 
court moved; and, by general intendment of law, every man 
was bound to know it. The caſe of the houſe falling down had 
no analogy to this, for it could not poſſibly fall down without 
the tenant's knowledge. Thoſe of the ſeryant, the factor, and 1 
the bailiff, admitted of one anſwer: he who acts by another 


acts by himſelf, and therefore he muſt be ſuppoſed to know 


what the other has done. The caſe of the man who was bound to 
pay. a ſum of money at the death of his father could not be 
compared to this; there was nobody who was bound to give 


him notice, or could do it; he muſt take notice of it himſelf, | 


becauſe every man's. deed was to be conſtrued moſt ſtrongly- 


againſt himſelf : but, in the preſent caſe, the obligation could - 


not be forfened before the award was made; and, as to him, 
it "hs as if not 6 till he had notice of it. In anſwer to- the 
: . caſe 


* 2 3 . 2 * 0 * 
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i belt te the Hai, Je U ſaid, that if the defendant 


were ſick, they were excuſed, for that his death before the re- 


turn was clearly a diſcharge of the bond: it vas, however, . 


denied on the other ſide, that the cafe of ſickneſs was like that 
of death: It might, however, have been ſaid,” that they — 0 
ſtill have brought him into court, not wii hſtanding he was ſick; 
and now that it is underſtood, that nothing but entering bail 


” 
4 
a . 
©. we” 1 = 
5 


: 


above will ſatisfy the bond for appearance, Why Fg enter an N.. 


appeaſunen though the defendant be ſick. % 


-Bxs1DE anſwering theſe,caſes, ſeveral were ic on as . 55 


ing more analogous to the \preſent queſtion,” which all; te tended. 
20 ſhew, that a man ſhall not be bound by any thing of Which 
he had not notice, nor to do a thing impoſſible 3 and it was 
ſtrongly urged, that it was impoſſible for a man to pay money 
at a day which had elapſed before he had notice of the award; 
and this was compared to the caſe of an award of money to be 
Paid on a day before the ſubmiſſion, which it was.confeſſed was 


void. That cafe, however, is clearly diſtinguiſhable from the 


preſent ; for there the thing is itspoſſible from the beginning, 
but here it becomes impoſſible only from the want of notice at 


* 


— 


the time of making the award: and indeed the whole queſtion . - 


ſeems to depend more on principles of general reaſoning, than 


on any analogy it may: bear gs einen tht one fide or on 
the other. 53 : i 


Tu impoſſi bility of ue; BA want ara dankee Gums! | 


altogether out of the queſtion, for the defendant, by a conſtant 
application to the grbitrator, might have known en the award- - 
was made, if the latter had been willing to inform him; and 


if, in fact, ſhe had made her award, but either faid that it was 


not made, 'or refuſed to deliver it ill the day of performance 


| was paſt, that would clearly have excuſed him. But the true 
Criterion is, whether, ſrom the nature of his bey, the arbi- 


* — 
= 


9 


5 "0 


trator be bound to give notiee of the award to the parties, with 


out any condition of that kind expreſſed i in the ſubmiſſion ; "REN 


| whether-the parties themſelves muſt, at all events, take notice 
of the time when he makes the award: and, conſidering the 
ſubjeQ-in this light, theſe obſervations ſeem 10 have weight,” " 


Tas duty of the arbitrator, we bave ſeen, is to give notice 


7 
. 
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to, the parties at what time and place he will ſu hea this 
complaints, and that it is their duty to attend him on ſueh no- 
nie; but it is abſurd to ſuppole that they are to go of their 
own-accord every day to know when be will be attended, or 
whether he has yet made his award. When, indeed, the day 
appointed i in the ſubmiſſion is come, it may be reaſonabſe that 
they ſhould call upon him, becauſe that day is within their 
0 own knowledge ; and if the award be not then made, his power 
is at an end. The true diſtinction, therefore, ſeemis to be this, _ 
that if the award be made before the day limited in the ſubmiſ- 
ſion, the party ſhall not be bound by any hing awarded to be 


done before that day, unleſs he has notice, but that he muſt 


take notice; at his peri), of any thing ordered at the day. (a) 
And there is an aſſertion of couvſel, to which the court affenr, 
that though the arbitrator make his award before the day, yet, 
if he giwe no notice of it to the party, It is void; (5) This 
was faid, in a caſe of debt, on a bond for the petformance of an 
award, provided it were made before a certain feaſt, without 2 
any proviſo that it ſhould be notified to ihe parties; but i it had : 


not-its eſfe ct, becauſe the want of notice was not properly 995 


pleaded, the defendant having, in his plea, denied that, any 
award was made before the day appointed; and, on an award 
made before that day being ſet forth in the replication, having 
rejoined that he had no notice of the award before that day, 
which the court held to be a departure from his plea. fra 
IT is true, that in the eighteenth of Edward the fourth, it is 
ſaid by three juſtices, * that where an award. is made, the parties 
muſt take notice of it at their peril; and that this had been before 
adjudged | in the King's Bench in the ſame King's s reign.” 5 (e) It 
is true, that in the firſt of Henry the ſeventb, to an aQion on a | 
bond, the defendant Thewing the condition to have been to Rand 
to an award, provided i it were made before a certain day, pleaded N 
that the arbitrators gave him no notice of any award made before 
thatday, and that the court held clearl y * that this was not.a good 
Plea, becauſe ING bourd * to perform the award, he was 


Ha 8 B. . . 37. | po 6e Brian, Vaviſor, and Ce 
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this caſe and that where a proviſo was added to the eonditiom of 
the bond, that the award ſhould be er os F ch. 
a plea would have been good.” ( pr WORN Path 
Ir is alſo true, that Lord Coke adds hk e of his. 
name to theſe .caſes, and ſays, © that ſo is the law without queſti- 


on; ' but he is clearly miſtaken when he ſays, «© that this is 


againſt afudden opinion in the eighth of Edward the fourth 
no decided opinion was in fact given at that time, notwith-; 


ſtanding the number of times the caſe e and and the 3 
variety and extent of the argumente. 5941106113900 
Tux ſame, do&rne is alſo eh i eddabliſbed Wend = 


many other, books 3 (<) but that may well be admitted without 


| impeaching t the ſoundneſs of. the diſtinQion before. made.” The 
caſes in which the point is decided ſeem, from the manner of 


| pleading, to have related to a, breach of the a ward in ſomething 
awarded to be done aſter the day appointed for making it and 
the other books, in which the doQrine is tecogaized, vnly men- 
tion itaseſtabliſhed law, withoutreference to any particulareaſe.”. 


L Tas Roman law did not impoſe ſuch a bardſhipogthe parties, 


for the arbitrators were not only obliged to give them notice of 
tte time when they intended to make their award, but to pro. 


nounce it in their preſence; and, if on notiee given ſot that pur. - | 


_ poſe, either of the Parties did not attend, he forfeited the penalty 
of the ſubmiſſion, but no award could be made, Cd) unteſs i it had” 
been ſpecially expreſſed in the ſubmiſſion, that ſentenee mighe 
be pronounced i in the abſence of one or of both the parties. 8 55 
Wurkx the fubmiſſion is dot by bond, there can be no queſ- 
: tion but the arbitrators muſt give notice of theifiaward, other- 
wile the PAY are not bound to Neffe, 5 and MO this: 


1640 1 PY 7: 8. . 55 | ; 5 4 gatoribus non . niſi in 


per eum factum eſt, quo minus arbi- factum eſt, quo minus arbitretur, Ff. 
tretur, pong committetur. Proinde by 4. t. 6. 8 27. BY, a 
 ſententis 8 dicta non coram er | 


* 


z 


miſſis hoc ſpecialiter er ſit, we 

(4 Vid. Cre. El. 97. | Cro. Car. 132, vel uno, vel utroque abſente, ſententia” 
promatur: peenam, autem is qui . ' 

* Si quis Wnigaterum defugrit/y quis. defuit, committit, quia per, eum 
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; ſeen, by ths whole'tenor of the arguments in the caſe of a 155 al 
miſſion by bond, to be taken for granted: and where the ſubmiſſi- 
oni; by bond, it has long been the practice to guard againſt the 

conſequences of want of notice, by inſerting a proviſo in the con- 
dition, not only that the award ſhall be made, but that it ſhall 

be delivered to the parties by a certain day; and then the bond 


uill not be forfeited by non performance, unleſs the party not 


performing had notice : and if ſueh a ſubmiſſſon be made n 
plaintiff on one ſide, and two defendants on the other; if the 
award be made before the day, and delivered to the plalntiff and 
one of the defendants, but not to the other, this will not de fuf- 
ficient: fo, neither i it is ſaid, will it be ſufficient, where there are 
two perſons on © one ſide, and two on the other, and where the 
proviſo is, that the award be delivered to each of the parties, * 
it be delivered to one on one fide, and one on the. other, for 
hat the word party is to be intended of the whole party.” a) 
Bo r it has been adjudged, that *© 2 proviſo that the award 
ſhould be delivered by a certain day is ſatisfied by the pronoun- 
cing of a parol award, unlefs it was alſo provided, that it ſhould 
ve in writing. Thus, in Dyer, (3) a caſe is reported where the 
ſubmiſſion was in theſe words, c ſo that the award be made and 


delivered before à certain day :“ to an action on the bond, the , 


defendant proteſting that no award was made, pleaded that tbe 
arbitrators did not deliver in writing any award; but judgment 
vas given againſt him, becauſe he had not denied that a pare} 
award was pronounced; for the court held, er a . 
was ſufficient. f 

Bor whether a bio in chieks- words, © ſo thit the a” 
be made and reaiy io be delivered,” can be ſatisfied by a patol' 
award, has been thought x queſtion of more difficulty.” | 
Ax aQtion was brought on a bond for performance of an 8 

inthe condition of whick it was provided, that it ſhould be made 
and ready to be delivered to the parties, or ſuch of them w 
ſhould be ready to receive it: the defendant pleaded that no 


t Hungate's . 8 8. 103. The record i this caſe j is. . in 


Cro. El. 885. Mo. 642. pl. 885. the new book of entries, tit, debt. pl. 10. 
a) 218. b. Paſch. N Rot. 927. fol, 2864 


ON? We | e Pak | award 
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3 was made the plaintiff replied; and ſet ſorth a part 
award, averring, that it was ready to be delivered according to 
the terms of the condition: to this the defendant demurred, in- 
fiſting, that the words t ready to be delivered,” neceſſarily im- 
ported that the award was to have been in writing; and; in 
ſupport of this, his counſel cited a caſe which he ſaid had been 
lately decided in the Common Pleas, and was direQly-in-pointz. 
Ce] and inſiſted much on Hungate's caſe before mentioned from 
Coke. On the other ſide it was urged, that the word t delive=.: 
ry? was to be 'underſtood according to the ſubject to which it 
was applied; that in common language a meſſage was ſaid ba 
delivered, and a map was ſaid io deliver himſelf well, when he 
ex preſſed his thoughts with elegance and grace ; that if the pro- 
viſo had been, that the award ſhould be made in writing, the 
delivery muſt have been manual; but no ſuch reſtraint being 
impoſed i in the preſent caſe, an on delivery was ſufficient, and 
in ſupport of this was en the "a in t S ien ne 
* was full in point. 15 7 5 e 
Ir may be obſerved, 33 * 8 1 is OT fo PROT 

in in point as was here alledged, the proviſo there being, that te 
award ſhould be delivered, not that it ſhould be ready to be de- 
livered. The court, at firſt, ſeemed. inclined. to think, that a 
parol award could not properly be the object of delivery, but that 
the words mult be underſtood of a delivery in writing: after-= 
: © wards, however, Lord Chief Juſlice Holt, having looked. e 
the cuſe in Dyer, and the record of it in Coke's Entries, ſaid 
| they were very ſtrong authorities for the plaintiff; that the award. - 
might have been made in the abſence of the parties, and geli- 
vered, or pronounced over again in their preſegce; and if ſo, 21 
what may be delivered, may be ready to be delivered. Powel * 2 

| however, ſaid, that if the words had been only, e ſo as it be 
made and, delivered,” be would have taken the delivery to be =, 
notice of the award given to the parties; but that ready to bos 
delivered muſt be taken to mean a delivery, in writing: and he 
gſked, if iſſue had been taken on the readineſs of delivery, bor 
it ſhould have been tried? Holt m—_ that Le as have e 
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of the;ſame opinion with Powell, if the queſtion hal been | 
but ſaid, that finding fo-clear an authority, and ſame 0 
| that authority, he could not depart from it: ſo faid Gould z but 
_ they all ſaid they would be 1 well infotmed wn ee in vibe Cam- 5 
n Pleas, and no judgment was given. (a) | TY 
WHETHER an. arbitrator could change an ks be FRY al 
8 was a queſtion much agita ted among the Roman la wyers; 
and it ended in this diſtinction, that where the ſentence pronoun- 
ced; from the nature of it, and the terms in which it was con- 


ceived, amounted to an abſolute determination of the whole ſub- | 
je& of diſpute, he could not alter it, though he/afterwards' found 


reaſon to belieye he had erred, becauſe, by: pronouncing-ſuch 4 
33 he had executed his office, - and ceaſed to be arbitta - 
; but if it comprehended only ſonie interlocutory matter, 

is moght alter it, becauſe his authority ſtill continued. (5) 
Ad where the ſubmiſſion comprehended different ſubjects of 
eee diſtin and independent uf one another, his power 


to change a ſentence pronounced with reſpeõt to one of them, 


without having yet decided on the others, was held to depend 
on the form̃ of the ſubmiſſion; if by that it was provided, that 
he ſhould pronounce ſentence on all the ſubjects together, then 
he might change his opinion given only on one, becauſe he had 
not, in fact, yet decided the Whole queſtion ſubmitted to him; 
but if it mw i BIA wy e 9795 W ee . : 


— 


ta). Dates v. Bromell. 6 Mod, fta debeat t et _Sabious gutem pile 


160. 


eum, qui eà mente quid pronunciat, ut 
ſecundum id difcedere eds a tota con- 
troverſia velit. Sed fi de pluribus 
rebus fit arbitrium receptum: ni 
omnes controverſias finicrit, non vide- 
tur dicta ſententia; ſed adhuc erit 
2 prætore cogendus. Unde videndum 


exit, an mutare ſententiam pofſit? 
et alias quidem eſt agitatum, f ar- 


biter Juffit dri, mox vetuit: utrum 


* quod Joſt, an ee quod N 


— J 
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E 


tavit, ' poſſe. - Caffius ſententiam Ma- 


giſfri ſui bene | exenſat : et ait, Sabi- 
num non de ca ſenſiſſe ſententia quæ 


arbitrium fiat, "ſed de preparatione 
cauſe ; ut puta ſi juffit litigatores 


Calendis adeſſe, mox Idibus jubeat, 
nam mutare eum diem poſſe: ceterum, 
fi condemnavit, vel abſolvit, dum 
arbiter eſſe defierit, -mutare ſeutenti⸗ | 
am non poſſe. | Quia arbiter, etſi erra · 
verit in ſententia dicenda, corrigere eam 


IR Ff. I. 4. t. 8. bf 19, 20. 1568 
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. Ee not! OLD ity — this was the i no ing 
| as: if there find. been ſeveral ſubmiſſions. (a) a 


_ $02637 KING: ſimilar to this queſtian nppents in or books, | 
though it. he not ſtated exaRtly i in the fame form. If two ſub⸗ 


mit to the award of ſeveral, concerning all manner of debts, 


treſpaſſes, demands, anddiſputes; provided that it be made by's ' 


certain day, and tlie arbitrators make their award on one day 


with teſpect to the debis, on another with reſpeQ to the treſ. 
Paſſes, and on a third with reſpect to the other things; the 
parties. are not bound to perform any part but the firſt, ſay all 


fttz⸗he juſtices but Moyle, and not eden that, ſays Priſot. (35) And 


Rolle, in abridgitig the caſe, adopts the latter opinion. (c) But 


— 


it is admitted, that the arbitrators may conſult together, on one 


day, on one point, and make. up their minds upon it, and fcof 


another point, another day, and ſo of a third, ond third; pro- 
wichen do not make their award of any part before the reſl. (4) 

. Unuzss, however, it muſt be underſtood, that, in the former 
0 the parties are ordered to perform the things ſeparately 


awarded, before the Whole award be made, this ſeems to be 


a diſtinction unſupported by any eſſential difference; for if he 
arbitrators have in fact made up their minds on one point, one 


day, and on another, another day, it is in effect the ſame thing as 5 
if they had reduced their opinion into the form of au award on 


the ſeveral points, on the ſeveral days, and the whole award muſt 
be taken to have effect only from the time When the Whole 


award is finiſhed. © The only good reaſon that can be altedged 


agninſt their making one part at one time, and another, at .ano- / 
ther time, is, that on hearing the Whole, they may ſee reaſon to 


Wer, their mr 0 on FRE a the e | If in fact they ſee 


7 
fa) Neid tamen f * wire con- — enim dixit, 8 Fry bet 0 
troverſnis ſumptus eſt nihil ſibi com- ſeparatim, quaſi plura funt compro- 
mutibus, et de uni ſententiam dixit, | miſſa : et ideo, quantum. ad illam con- 
de aliis nondum nougnid defiit eſſe | troverſiam pertinet, arbiter” eſſe 1 


arbiter; 2 igitur an in prima wt" 53 „t. 8. . 21. 


 controverſia poſſit, mutaxe ſententiam | 2H, 6. 12. 5 
de qua jam Rr et multum inter- alla mel An 
eſt, de omnibus ſimul ut dicat ſententi- 2 


am, compromiſſum ęſt, an non. Nam 
& de omnibus, poterit mutace: von- 
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boch reaſon, they. may change their award on the particular 
parts; and if they make no alteratiop, it is « proof they are ſa· 
_ ace i firſt determination on each particular point. 


Bor that which bears the neareſt re- 
Ae 1 lui. ſemblance to this queſtion in the Roman 
„ law, is the doArine relative to the reſer- 


vation of authority. The object of every 
bee is the attaininens; of a final and certain determination 


of the controverſies referred; a reſervation of any point for the 


\ future deciſion of the arbitrator is inconſiſtent with that objeQ 3 | 
and therefore it ĩs eſtabliſhed as a general rule, that ſach 4 re- 


ſervation is void ; (a) as if the arbitrators: order that one of e 


parties ſhall give ſecurity. to the other for the payment of a 


ſum of money, but reſerve to themſelves the power of ai” 
ing the propriety of that ſecurity; or if they reſerye to them 
ſelves the power of explaining any doubt that may ariſe on the 


meaning of any part of the award. (5) So, it has been reſolved, 

mmhough not till after many arguments, that, if they Teſerve to 

\_ themſelves the power of altering 5 e x 3 of the 
award, this is clearly void. (c | 


It was awarded, that one of the partles ſhould, pay ſo „ 
1 to the other, and that if more ſhould appear to be due to 


_ the latter, and due proof made of it within a month, then he 
ſhould alſo pay'that, | The ſubmiſſion contained a proviſo, that 
the award ſhould be made before a certain day, which was before 


the end of the month. Rolle, in his abridgment of this caſe, 


| ſays, that this ſeems a void award, becauſe it is not final. But 


he adds a doubt, © the ifſue being, that the arbitrators made no 
award, and that found in favour of the plaintiff; that the judg- 
ment in the Common Pleas was confirmed © on the words of 
the ſubmiſſion, admitting that part to be void, becauſe it was 


— 


(a) 1 3 4. 1. Rol. Arb. H. 4 4 (c) 2 Rol. tep 189, 214. Palmer 


110, 212 
(b) TR: 1 214 415. | | 4 45 | 
" | 7 + | « admit ing 


4 


not averred, that there was any doubt about it before the ſub- j 
miſſion.” What was the judgment of the Common Pleas does 
| not tas TP appear by ws account, nor what is meant 4 
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1 3 ; admitting that part of the award be void: We eos N 
dabliy meant to be expreſſed, that the judgment of the Common 
Pleas was in favour of the plaintiff, and that that part only? 


Chich related io the payment of s further und asg dan Ps _ 
bod, the reſt of the award being valid Ch 
— Asuvsuissiox teſpecled the privilege of e eee Wo 

in a certain wood, and it ns awarded: as to part, that the dos. 7 
= fendant ſhould leave ſo many of the trees to the plainiiffifor — 


bouſebote and hedgebote, as the arbitrators, on adviee with 
Sunil at the aſſiaes, ſhould appoint;; it was held; that hives „„ 
2 reſervation of autHdrity, and: therefore void.” (ö)) LIE eV, 
Bor an award, ©: that one of the parties ſhall pay tothe 2 
"at 1051. on a certain day; and if he do not pay it then, tat 
he ſhall pay at a future day 1 fol- is ſaid to be good; 'becduſe ”- « 
it is nat a reſervation of a future authority, but a penalty to en- 
 foree payment Na 4, Which: is n en * > 
arbitrators, (e „ i Ry 2; W 
A 00 8 3 1 a avon n ', - 
| ſhould be made before Michaelmas, and the arbitrators awarded, . 
that the ene ſhould pay 51, to the other for ten loads of hay, 
and ſeveral other ſums for other things; and further awarded, — 
that if he who was to pay 1d diſprove the reecipt of the 4 
3 or ſhould give better proof of the payment of ſome E 
ſums of money, before the arbitrators, or one of ihem, before _ 
| the ſaid feaſt of Michaelmas; then ſo much as ſhouldbe fo prov» + 
| ed ſhould not be paid at that feaſt. (d). In two reports, both. _ 
apparently of this caſe; it is agreed, that this is a reſervation f 
| \ authority; but they do not agree in ſtating the effect of it on ie 
Whole award. Rolle ſays, that the reſervation is void, % but 
hat the former part of the award being good, ſhall ſtand, be-. 
: cauſe tbe authority of the arbitrators. was determined“, But 


Hobart 990 that We court WR time to Hu 2 whether this ; 
TL. 777... En ip? s ray reſervation | 


£35 % 


; i 
/ 


. Arb. H. 13 e 5 (4) Beckwith v. Warley 16 Jac. 
Fa x. Thinne v. Nied. Cro. . Rol. Arb. H. 9. Warley v. Beck- 1 

with. Hob. ars. a 1 „ 
WO 4 aa v. Ryal. 2 Jac. Rol. e Ke 9 


2 I. 


N 1 


* 55 | TTY —— and; uurtaz - 


reſervationſhouldfruſtrate all —— whether | 

| the amded-ſhould tand, and he reſervation be void. 
Ir is be: rule in the conſtruction of awards, that they ſhalt . 
be cettain end doſinite, it wauld ſeem. in this caſe, that the re» 
ſeervation rendered the whole award: void, becauſe it retidets it 


hee. uncertain; and this is conſonant ta what is laid down 


power is void: and the award, as far as that. extends, vuid alfa 3 


but in the thing ſubmitted, the award is final, and peremptory. 


Tux following ſeems an example. of the application of the 


- Gri& part of this diſtinction: a queſtion, relative to certain cur- 


rants, was ſubmitted; and an award was made in theſe terms; 


— 


- 


* 


that if the defendant could make it appear, beſore the 2oth of 


in another bock, (a) 28 à general diſtinction,“ that where the 
athitrator teſervesa power orer any thing ſubmitted; the award 
n not finals and therefore it is void but where the thing over 

 - which be reſerves the power is not within the ſubmiſſion, the 


* l 


December, that the currants were delivered to the plaintiff, then 


the arbitrators would make a further award within fourteen days 


after, if they could agree; otherwiſe, that J. S. as 4umpire, 
mould conclude it in feven days after; that the plaintiff and de- 
ſendant ſhould ſtand to the awafd of the arbitrators, if they 
made one, and, if they made none, to the determination of the 


umpire. But if the defendant,” before the a0th of December, 


ſhould. ſhew no ſuch proof, it was, in that caſe, awarded, that 


the plaintiff ſhould not pay for the curtants, but ſhould be free 


from any further claim on that account; and it was further 
awarded, that the deſendant ſhould pay to the plaintiff '1gl; 128 
before the firſt day of January after, if no award ſhould be made 


altogether void, for that the firſt part was void, being partly'a 


| before that time for the currants.— This award was held to be 


| reſervation, and partly a delegation. of authority; and if an 
award had been made, according to the power reſerved: or de · 
legated, it was not intended that the defendant ſhould pay to 


the plaintiff the 191. 128, and the latter clauſe” en on 


the firſt, which was raid, aun alſo de void, (b) * | 


) Palmer. 110, 146, | 
* Brown v. Dalton. N. 6 car. oy Rol ard. 1 ro. „ 
| | A pls. 


1 5 | _ annirRarons any; vente. 


ee is alſo made. between. the reſeryat 10 ks. 3 
\ Ws nim;/terial act, and of « judicial one i the former, its % 4 
" Taid, may be referved, the latter cannot; all the Judge W. 
| | thority. of the arbitrators determines with the time kmited: . Pa; 2 
| | idem. 10 make their award; hut they may reſerve a . 
NY my 4128 to be done either by themſelves or, by g. | 
at any ſubſequent period. However well founded this 99 - 
tien may be, it is not always very ſuoceſsfuly ——_— by 
e Te is fad, © if one of ie parties allert, , - 
that he has a. receipt for a certain debt claimed bj the the, 2 
the arbitrator may award, that «ft he produce the receipt be - 
fore ſuch a day, . after the time limited for making the Se 
ben he ſhall be diſcharged of that debt; but if he cannat i 
duce it by that day, then he hall pay the money i? He that 
this is only the reſervation of a miniſterial act. But, with a 6 
| ference to the authority of the book, it is neither the feſerva- 7 
tton of a miniſterial nor of 4 judicial act, büt an award, = 4 
'l _ which he Hag determination depends on a future . Ws 
and therefore the queltion, whether it be gobd or bad, depend 
on another principle, which requires, that all awards thoutl be- 
' final andcertain.—On the fare diltirifion, it is endeitottred - | 
to ſupport the authority of a caſe, cited froin the Fear. books, - 4+ 
be but which is not to be found chess. TRis Was the Ee k 
4 ſuabwiſfion of a dilpute concerning a horſe.; one of the parties 
— -infified, before the arbitrator, that the. lors was wotth l . 
the other that he was onſy worth 1ol.” The arbitrakor awiraed,.  .*' 74 
chat if J. D. ſhould fay that the horfe was worth 201. then the 
one ſhould pay to the other 29]. if 161. thei only 16], And this, 
it is ſaid, was held to be a good award; 3 being only the re. 
| ſervationof « a mitiſterial act; had ttiert been vther ſubjeQs of -: 
© diſpute; and the afbitrat6r, in oder iu kale bis own bs 
a” about the amount of damages to bergtren, had teftfrett tb 
= 0 j. Þ. to ſet a Value off the 1.4 this might” bade ben vonld- 
ovly as i thibiſterial akt; but 36 the ende is Nene Aue,, 


red 
1 55 ei releyreet 10 his derten „ 
; = * A, * — : EE : 


— 
— * 


, "5, 


We. 5 1 rate Fir sAvets AN =T ier. 8 : 45 


:% belle Wil. r the "horſe; fie by refleringit\ 10 Weg 
. 6795 5. he delegated his whole Hurhority, which he hed 
| * : _ tot power to ab! TS TETL 1 125 e a at” nt - 
"E- Nrtrüt have the'couft 8525 always unahimdas in thett 

3 e of What need be colifitlered as à judicial, ahd hat as 


— — 


bs © beliver to che plaintiff certain gods particdlarty pceites J an 
| that the Plait nn ſhould deliver to f defendant certain other 
odds alfo by name: but tHarif any of the gocdse; ö either ſide 
' awarded to be delivered up, mould be Joſt or miſfald, then the - 
4 Wo. . party, on "Whoſe ſide” the deficiency ſhould be found, ſhould pay - 
% — — ottheotherthe Vale vf them, A ce to the®appriifernent er 
W umpife and the arbitrators, It was difputed whether this 
= wou be conſideted as 2 Jodicial of 4 miniſteriat akt. Trevor, 
Chief fultice, and Plencow, Juſtice, were 7 of opinlion,” that it 
Was the former; Powell, Jaltice, that it was 'the fatter. (#%) Tf 
dhe valuation of the horſe, 1 in the laſt caſe, could' be confidered- 
25 A 4 miniſterial! af, fury this \appraement ought to ave. dees 
5 Jo 100. 12 ui , 5 ane d. 

. 257 K Ariete wats 'of difputes .. S coneerning Hand, aud * 

1 0 is awarded 14. that o one of the Parties ould, Pay A "certain form” 3 
7 money to the other for every zcte, to be meaſured by an 
able meaſurer i in the preſence of the arbitrators, at the rate of 
foi many yards to the pole. "This \ was held clearly. to be [only a * 
| miniſterial 28, to aſcertain the! quantity of the land. ( 7) | 

5 . 5 The fubmiſſic ion by the Fitigating patties,” to . 
EE e, of, degiſion of an individual, ariſes from the confr- 
. 8 "Hs Authority, dence which they repoſe in his integrity ant. 
ö 5 EN ns "kill, and is merely perſohal! to. him; it is Kere 
ore e with the. implied intention of the ſubmiſſion, 5 
that ide arbitrg ies ot umpire ſhould delegate an an part of their 
"hip 40.4 ther, or refer to him the deciſion of any poim 
on which, they. nd any difficolty- to decide themſel lves. On this 


— prineiple-juys Ahe |. a «Fer rule, e in 1 civit.. 


bie for wel loc. ae D Roi \* (by Cock Coat v ge 13 W. 5 
: Rep. my: 6 | 

0 mY Hyater- wy Benniſon Hardr. 43- 
and 


* 


* , . * 
® + 
* ; f 


#winiſterial aer. —An vinpire ordered that the defendant mould 


„ 5 "ky anprizarons aid u. 


kn iſh law, Ho delegation of authority. i is 3 [a). 1 
* Nennt if inſtead of deciding he matters ſubmitted e hib, | IN 
the arbitrator direct that the parties ſhall ſtand to the award of .. 2 3 

a third-perſon, this is void. (b) So, if be award, that the de. Fo 

Fendapt ſhall account before ſuch auditors as. the plaintiff wall. 


/ 


„ 


- alhgn; and that if be be found i in arrears, he ſhall pay the ſur 
found, and that each thall then, go quit -againk the ;other., 8 
And the ſame rule prevails. where the delegation is cli 


implied, as where i it erde and n if the arbitra= 8 9 


ri, as. 5 they. award, "that ong of. the parties ſhall give a 


* 
o 
” "4 


can determine the ſum. (4) - 


ae in what ſum, the award 
is ; nugatory, "becauſe neither the wal nor the defendant .. 


Ws where it, was awa rded, as * . "that the e 
at ſuch a time and place. as the plaintiff. ſhould, appoint, would 
make A public confeſſion of his offence for the battery g of. the 
"Plaintiff; z- this was, held to be void, becauſe the. arbitrator ought | ' 


to hade determined the time and place, and not to have left. 


their appointment io another, more eſpecially to the Un, 


g | who, thereby' became judge i in his own cauſe; for thou h i inge 
_neral, time and place are but circumſtances, yet in ſuc To 3 1 


faction as. this, they make the moſt conſiderable part.. 7... 
Bor where arbitrators award the ſubſtance of the thing, 1 

leave only the form to be ſetiled by another, or the amount of | 

A ſum to be calculated; this is not ſuch a delegation of their \ 


authority as to vitiate the award; tor the ſame diſtinQion be- 


. Puto vere non . fi dicat 
00 jadicem de hoc eundum, wel, ſe vel 
alium; in ſe vel in alium comproaitten- | 
en Nam et Julianus impune non 
areri, fi jubeat ad aliam arbitrum. ire, | 
fins non ſit—ne propagentur arbi- 
why aut in alios interdum ini micos 
agentium transferantur, ſuſ Lſententis-| 
 Bgem: controverſiz irnponere eum 
tet: not” autem fipiri” controverſam, | 
tum aut differdtur arbitrium ant in 
alium transferatur; idque delegari | 
noa poſſe niſi ad hoe compromiſſum- it, 


— 


| 


* 


ut arbiter AA * nn 


* : * 
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2 Ff. 3 4.9. LEE n. 
16. In miſs arbitri 

ſonæ inferrum, perforam x non ed. 
tur. 8. 43 

"(43M Ned. 4. 2 Ed. 3, | 
Brooke 44. b Jenk.'t2g H. == | 


inter Lower hes Kok. 44h 
fey 39 Hy: Phbt. 52. b. Rol. 


H. 1 


860. 7 
( 42 1 OR v. Barrie. 10 W. * 
CB. Fr e 1 Salk. 1 . 


"nh * 
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6 cn fist 406 ent 


teten © jodicial and a itvifiertal ner prevails with n 
the Eclegatiph ab the reſet vation of authority. Thus, an award,” 


+ «that vie ſhall pay 161. to the 6ther, and, for ſecurity of pay- 


weit, hall be bound in an obligation; by the advice of boun. 
ſel, ig god, for it is incident to che à ward, that coumfel Du 
make the pa pcment fure: (40 Sd, if it be awarded, that vn pop" 
nicht of 161. by the one, the other ſhall give a geberat feleale, © 
ud faulty and beneficially 4s Eounfet Hall adviſe, this is vod 7% 
it gives po power to rhe editnſek to dd a judieiat a; theif au- 


| eh6ftty is ly toinftkerial. The aibitrator has difethed the en- 


tent of the refeaſe, by ordering it tö be general, and the coun-/ 
ſel is only to fee that it be ſo drawn as t have that effect. (5) 
So, if in order to decide the title to certain land between the- 
parties, the arbitrators award, that at action ſhould be con- 
cerved by the, advice of ceftain counſel ; for this is not referring 
the matter to their judgment 6nthe ſublfanee, but on the form 
(el But à &iſtinckion in tlieſe cafes ſeems formerly io have been 
made between ſuch a reference to eounſel, and to à ſfranger. 

| When made to the latter, it was ſaid to be the delegation of 
judicial act, and therefore void ;, (d) but this een to be 244. 
tinction without any 0 1 


Om this point there is ſome uncertainty in the from 1 £ 


| ſome hbldiog, that a reference to another to fettle the form 
which ſhould give effe& to the ſubſtance of the award, was ge- 
nerally valid; Ain others hel that i it was void, unleſs it was 
made in conſequence of A your given for Think Purpoſe i in ide 
- ſubmiſſon. ( 

"AP arbitrators, where they award the ſabſance of the. 


0 . „ Kal 475. fl e Kut. 

09 Tr. r650- Cater v. Startut on R contro ver 

: demurret. my: rb, .. 7. ow: | aportet r non autem 

2175 218. ſam cum arbitrium in aliom wan. 

(e) 8 Ed. 4. IL, 1 377 ; fergtur, partemque ſeatentie. eſſt, qu | 
rs Bd. 4. 1 ol. Arb. i. 6. | admodum ſatisdetur, - 3 „ 

| 9 / v. Emery. Cre. El. 726. | n idque del non poſſe, ti 

Jenk. 128. ad hoc ano, ai, , ut 2 

 (f-Quod fi: hoc modo dixerit, ut ſiatueret, cujus arbiwatu ä 
Meek: Publii Mii fandes tradere- Ff. I. * & * Meds; No N 

R tur, aut Ade Selur 2 1 pe- . R 
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| — ang. which, among, other things, contained. the following r- 2 


* * 
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> amb irrst any. vu ber 5 TA. bs, 8 


thing to be dogs, may refer.it tg another ta ſenſe the mt 7 
in which it ſhall be put in execution, Ron Tully ww REV uk 
determination of Lord Hardwicke's,- . * N 
By the.cooſent of plaintiff ad deter e 
depending i in Chancery, ceſpeQing partnerſhip po noir a _ © 
order was made, that all matters in difference hetween en, 5 
relating to their joint dealings, or other wiſe, ſhould be teſernse 
to arbitration. The arbitrators made ag g ward, and the plgin- WW 
d tele bill againſt the arbitrators and the defendant, 10 h? f! 
an ioſpection of all the accounts from which che arbitrators hö 
framed their awards. that the award might" <A ſet ales _ „ 
that the defendant might account generally. for all trand a | 
_ during, his partnerſhip ..with the plainti The 3 1 
oleaded he reference by conſent, and that the arbicrainrs hd, A 
vithin the time limited, made their award,: which he ſet Ranks N 1 


ders: Having given, in a ſchedule to their award,” an Account 
of ſevetal debts and effects ou ing te he partnerſhip, - te ihe 
amount of go 14% 24. they awarded, that theſe-dehis and 
lecyities ſhould belong 5 3 
ant, and, that they might be the peter collected, they re * 
cemwended io the parties to conſent, | that an order Mud be 4 
made by 1bg.opurt, for. the appointment of a proper perſon». | = 
_<onverſant in mercamile affairs, to collect i io theſame for their 1 
_ joiat uſe z and, in caſe either of the parties ſhould refuſe their | 
conſent, the arbitrators made it their humble nequoſt to the 

court to order the ſame, as being the-moſt probable . * 
preventing future litigstions hetweey the parties. 

Tuxz awarded and. declared that, excluſive of the. abo — 


11 5 | matters, there was then due, from the plaigtiff to the defend- 


ant, the ſym of 9194). 493. 6d. 99.9 fair balange, which they. — 
awarded Wee inlalngnts of "ook. 11 1 time, 1 1 
i per cent. e 
Ano laſtly: they awarded that, bene of the 9194 „ 
95. 60. by the plaintiff, bis erecutoct, Gee. ip the defendant, = | 
his executors, &c. they, the ſaid. plainriff and defendant, 
their reſpeQive EXEgutors and admipiſtrators, ſhould mutually 
2 e | dene . 


* * 


2& 


- caſe, with reſpeR to the things ſubmitted, it would not be mere 
fy Torpluſage. But it ſeemed to him, that this recommendation 3 
. not Oy on the 1 but left them at lee; and 


"if 


TAE ALDITRATORS. * enn, | 


ficient releaſe and diſcharge,” by which the ſaid parties ſhould 
reſpectively releaſe to each other all matters in difference be- 


tween them, relating io their joint dealings Y andthat' the form 


of the releaſe ſhould bè previouſly ſettled: by one of the maſters 


ol the court; in caſe the court” OY be dr to Fives We 


tions for that purpoſe. 

To the firſt part of this N Fe was ovjertes; that * 
| Feedimitiendationt of the arbitrators to the parties to confent, that 
an order ſhould be made by the court for the appointment of a 
proper perſon to collect the debts due to the partfierthip, was W 
| Jeputitivn to a third perſon to do an act which'ought to have 
been done by themſelves, and that therefore they had not pro- 
perly exerciſed their-owp judgment. To the ſecond part it was 
obe kted, that the arbitrators ought to have ſettled [the releaſe 
 FhEnifelves, and not to _ 11000 it ” by Joke ”_ a maſter under 
the order of the court. 

Wir n reſped to hl 6/0 objeRion; Lord Hardwick ſaid,” 
1 had entertained great doubts ; but as the e juſtice of the deter- 
_ rnination Was the material thing, and as the award anſwered 

the purpoſe of parties,” in ſubmitting to a reference, If it was 


8950 to a common intent, he was now of opinion it was uff 5 


cient; *fof that in caſes of this ſort, in-mercantile affairs, which 
could not admit of certainty; it would be too nice to defeat 


awards on objektions of this Kind. It had been ſald, that the 
frecommendati 8 to the parties by the arbitrators, 'to conſent TY 


that an order ſhould be made by the court for the appointment of 


receiver, and in caſe of the parties-refuſa}, the requeſt to the 
court to make ſuch an order, was 2 delegation of their power. 


If it were indeed a defegation of their power, the award was 


void for the whole ; but it had been anſwered, that what the 
arbitrators had done in this reſpe& was, at moſt, but ſurplu- | 


ſage; yet his Lordſhip. obſerved, if it affected the juſtice of the 


ecute 5 rer to each other reſpeAively' a 5 10 WE. 


1 


x 


12 


A” 


* to the partnerſhip, when received, chould be divided in 
moieties berween the parties, Was ſufficient ? and lie was of _-. 
opinion it Was, for the arbitrators had no contfoul over! he ; 
_ debtors themſelves,” who might, if they pleaſed, yay: the. 
8 whole to one of the partners. 4 e «77 . 1 ne e 
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5 it they did ieee ſcheme, i as u nagt only. ©1476 
aner enten el Wir p „CCC 


Tux true queſtion was, whether the Kg that the debts: 2. 


+ To-lay it down as a general rule, be laid, that aibjtrators' 
muſt particularly point out the method in Which their dward | 
ſhould be carried into execution would be too nice, and uch a 


rule would overturn a great number of awards: if, in ſuch a 


caſe as the preſent, one of the parties ſhould: releaſe a debt dus 
to the partnerſhip, that would be a Breach of the award, An "> 
the other party could have no remedy but by ation, or bill, „% 
have the award carried into execution, and then ne eee | 


could ever be — 10 . ee ee ate 


parties? CCC ͤ ] ü oe n 
In the bete en he bald think of no 1 Aber vnvehoh) "oP 
 #ibitrators'coutd have purſued it hadindeed been ſaid, that thay's ** 
might have directed the parties to give ſuch perſoti,” as: Mey. 


ſhould appoint, "a letter of attorney to get in the debts bat 5 1 1 


this would not have been , becauſe if the perſon * 
deputed had proved infolvent,” it would have been doubtful: 
whether:the arbitrators theriaſelves would.not have been liabll. 


As to the laſt objeQion, he” mid, the award had Folly and 


 ' completely deſcribed what The! parties ſhould do, with'reſpett 
_ to giving releaſes, and then followed the reference to the ma- 


ter to ſettle the form If the award had id that the releaſe 1 
ſhould be ſettled dy the burt firſts and then the arbitrators... of 5 


would <onfider whether they ſhould order a- rejeaſe between the 


parties „this would have been very different, and he mould " 2a 


have thopght it a delegation, of their. power, and dhe award * 
conſequemty. void but here they ad awarded releaſes, and _ 


only Teft it to the court J give gie ibn to a walter to ſettle 
the form : and it would de very extraordinary,” when he 


eee the arbitrators had done all ons was neceſſary, and 
N when 


To 


+4, 


#. e neben uuns „„ —— 
F ocgaſies for Iba court to intetſarbs yo! „% 
cauſe they had ſaid they left. it do the courts: chereſote hu walk 
ipisspaſe merely; for the ſake of making that a. back — 

Which, without his interpoſition, wenld have been eee c 
=. the introduRion of references at ai, fi thare. 
* nd queſlion but the arbitstor had a juriſdiction aver 
ttz caſts of the ation, a8 well a8 ves the ſub eld af 4 : 
iitſelf, unleſs it was provided by the fett of the fubraifoy that 
ie cos ſhould abide the events. os that each party; ſhauld pay 
6. 5 hi own coſſis ; r ugleſs there wet ſame other noſtrit ian with, 
Ak rgſp6& to the gaſts: becauſe unleſs there was ſome te li Sian. 
| the calls accruing before the reference was within the ſubralſ- 

_ . - ian ; and. in this caſe, if the arbitrator: ipcorparate- the coſia 

_ with the damages, the court cannot. inerlera ! a 5 
they interfere. when. they ate given ſeparately, uoleſe thay- are 
Ae and. then only by .cophdering e eren — 
dem af undye practice. [4 3 ST £19927 1 4 SA ets OY ; : 

Ar afterwards became a queſtian, Ppt kno the are.” 

ww inſtead of aſcertaining ye colts himſelf, could fer it 

te ige proper officer of the caurr. to tax. ere collyg and wen — 
— "extled, on debate, that be might, tbe | courts, comparing; = 
1 8 : yards jo judgments.at law, ta which, ihough certainty be —_ - - 
- Wikh, Jet the, officers always tax the. coſts. 1 and therefore, 
- where the arbitratgr gives ſuch direRions, this does; ngt defeat 
| the-awgrde (6, Where the arbitratot awards. calls of Mo: : 
be taxed, without ſaying by whom, it mult be waderfiond that 
\ * > they ats to bg taxed by the proper afficcr of the count,- that be- 
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- ing the tled.mode of taxing coſts bythe; law of the l. 4 : 
It he award ſimply thay one of the parties ſhell pay caſte, with=. 
out ſpecifying tbe. ſum, or faying te be taxed,” the r, 
will ſupply. its. hx gedering. them to; by taued hy the proper e 


| K 5 beer. 0 Bur it be auard Salta of ih ſui and ofthe ference, = 5 
3 Lingoo® 6. Lade. . api. | 
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cCaurt have no cuntroul aver any other perfon. In un ation: 


* 4 * 1 5 1 . ? 1 
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1 who is nat the proper officer of. the gout; n 


an arbitration bond, the plaintiff, in his'replications” et. 
an award, “ which, among other. things,- ordered, chat we 
defendant hoyl® pay? ſuch 8 ſum. to the plaintiff 2 / W. end 
J. G. Should ſenile for coſts, having regard to ſuch Cafe a6 % 
bra Taxed by maſters in Chancery,“ and avetred that ws 
ſaid. J. W. and J. G. ſettled the ſur of ſa much-16 be Jug for- 


„ in which he had regard to ſueh coſts as gte uſually take 


by maſters in Qhangery,' and aſſigned a breach in the.non-pay= 
ment of ttt ſup, To this the deferidant demurted, and the © 


_ tiqged, in Which coſts were awarded, it was anſwered, that | 
theſe were all of caſts to be taxed bythe: praper officar of the - 
court, or colts. geomally, which meant the ſama thing! these 
this was reaſonable enqugh, becauſe the. reference to the: pro+ _ 
ver officerimade __ ob the matter, as he was ſubje& iq the” 
authority of the ha, if he erred, could amend bins 


rors ſummarily; . ey had no controul over à ſtran 


And ĩt having been _ that this tazgtion'was 6 nel, | 


not a judicial aQ, and that grhitraiors might delegate 2 miniſa 
terial act; it was anſwered;” that this was not merely a miniſ- 
wen and Wed bpggge to be ſo, from the terms in which 
. the award was ; for the referees were direQed to e 


regard to ſuch coſta aa e maſter would allow, which was 


ac of judgment: referenee to an officer w was er miniſterial,” 


tg a Ganger judicial. (5) 


NerHER can the 3 avg a as oft money in cer, 
tain, and alſo the coſts of ſuit depending in an inferior court, 


becauſe, ſays the book, there is no mode of aſtertaining ebe i 
9 5 in this fn; ee e 1 himſelf, MM. 5 0 


75 » 


4) Nutt v. . B. R. 10 hh, St, 1046. 1 
3 6 Mod 195 1 5 e 


demurter was held good ; ſor though ſeveral caſes. ne, 
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— _ e e a b 
1 officer eannot judge of the caſts of the reference. e = - 95 _ 
Burr the arhitratar cannot cefer the ſettlement. of caſts do any. 
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x, in dy pen the cbr IN EO "= 
land to the award already made on that ſubject by former arbi- 
_ trators, this is not fuch'a delegation'aso- defeat the æward; for 
it oni expreſſes their approbation of what 'others hade dbne, 

and has the fame effect a if they had repeated aße fotmer 
ward us from themſelves," info many words: (o 
= $0, an award, * that one befote made by: another arbitfa. 
tor ſhall fland in all other reſpeclt, except,” that's her 


ale pi 


former award one was fo pay 16k. . M „he all the 
ll Chriſtmas to pay it, is good; for this is the Tafrle/ thing | 


28 if, Without referring to the border award, they bad repeat- 
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may make their Award. hardly neceffary that it ſhould have been 

- judicially decided har it might be mad: 
on the day of the ſubmiſſion, yet a deciſion to that potpoſe"is = 
gravely reported: (e) It hasalfo'been fobnd neceſſary to declare 


| Judicially; that the arbitrators may make their 2 ard ff te 
evening of the day preceding that before which it is le d to 


e e ae it before niidnight. 0% nnn Aden, 
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* ch MT He <a 740 5 46k ha Ate YN 
1 a judge, from whoſe ſentence e no appeal, and' that na 
other tribunal can inquire into the. equity of his dectian FE 


This 1 is equally the general doctrine of the civil and the i 5 


Law; but in both it is guarded with particular reftrifiions, de- 


rived from the nature of the aiithority conferred onthe CY IJ? 5 . 1 9 


; 2619 and the implied engagement under which the contending ; 
: parties bind themſelves by their ſobmifſon. ( b) The chief 0 
775 tbzhoſe reftriftions is that which requires that the'award ſhould be 


conſiſtent with the terms of the ſubmiſſion, the whole Sy 
of the arbitrators being derived from thence. (© 3 
ITA principal diſtinQion i in the Roman 1 e 
ha is that between' what is called a full, and G The dward — 
what is called an incomplete fabnitlion*. A 'be accotdingto the 


full ſubmiſſion was that which comprehended-. "Submiſſion, 5 


2 * * DT! 


all kinds of controverſy, and every (ubjeQt of. 


ME 


diſpute between the parties: an incomplete ſubmiſſion exten 


only to ſome particular matter; yet, ik the meyrning of the pars 


. . ties u to confine the auchority of the arbitrator to one f. ubje * 


22 1 1 # . 2 54; 
; Fen TY * 3, G 1 . 


; 1 * Wau fant Jos wee a. Bf. 1. 1 1. 3. . * 
- uoum ejuſmodi, ut five æquuni fit five] u. 16. 
iniquum, parere debeamus ; quod ob- (e) De n Alibi tractantibus 
ſervatur cum ex compromiſſo ad ar- ſciendum eſt, - omnem tractatum ex © 
bitrum itum eſt. Ff. 1. 19. t. 2. .. 96, | ipſa compromiſſo ſumendum dece-⸗ 
* 77» ante page 43. Qualem autem ſen- | nim- aliud-ihi licebit, quam at-. D 
entiam dicat arhiter, ad Prætorem ut efficere poſſit, eautum 
non pertinere,. Labeo ait, dummodo ergo quodlibet ſta tuere arbiter poterit; 


. [. 19 promiſſum eſt; et quateaus*compros - 
18 Vid. ante page Quaſar miſſum-eſt. Fl. k 45 t or < 3%. me | 
eſt de ſententia ee et dictum, reg: utah cb 4 


\ 215 5 ey 

. 8 *% p 8 * 

7 _- quaniibet ; 9 " liget de . 13 N D hy” if * . #1 k Ss 
* 1 » 4 , ; 


7 a videtur. Fl. J. 4 nec in re qualihet: niſi de quã te com 3 | 


"+ 


«& 


5 


TE AW and PR. nta n 


PR $65: pF Hs La * ny 


8 


mt; * 
* 


* 
” 
y 
% * — 
% 
5 5 
8 4 Me 
7 a * * 
x * — — 1 . 2 - * 
— —— ——ͤ—n:ͤ — ———%“% : ͤͤ—ł „ 


- 


* . 9 3 AR nn on. Buriiaer TY : 
® 1 by inadvertency the ſubmiſſion was full, ann 


3 N 5 the parties prevailed over the ſtriẽt form of the ſubmiſſion, d 
+ they were not concluded, by a genetal award, from ſuing one 


3 ; 9 another, on all thoſe cauſes of action which were not intended 


to be ſubmitted. (a) It was alſo a rule, that though the ſubmiſſi-. 


wen vs full, yet it comprehended only. thoſe diſputes which, 
e.rxiſted- at the time of the ſubmiſſion, and that the arbitrator 
| Fould not decide on any thing which, had ſubſequently ariſen.(b). 


= alſo recognized! in the Engliſh law z byt that is far from being 
alone ſufficient to explain the great multiplicity of caſes that pc 


Ou rule to which A more immediately. refer. 
'Trx firſt branch of 1 


An not extend/to any... . role is, that the ayyard muſt not ea - 
Mater beyond the niſi, tend to any matter not .compre- 


SER _hended within the ſubmiſſion.  - 
Tv: 85 it the ſubmiſſion be confined to a particular ſybjett 

1 9 diſpute, while there are other things in controverſy between 
ame parties, an award which extends to any of nn . 
BE: is void, as far as it reſpedts them, . e 

By a ſubmiſſion of all aFions perſonal, tbe arbitrators 1 

power. to make an award of apy thing in which the parties hays 


| Y only a cauſe of aQion.. . Thus, i in caſe of ſuch a ſubmiſſion, an 
ard e that one of the parties ſhall convey E, the ſervant. of 
dhe other, to London,” is void, unleſs it Tour" nes * al 


0 dependivg relative to this ſervant, 0 


1 Frome compromitim appel: de ea fola cm ve in eomprotits | 
controverſtifee] Pf. I. 4. t. 8 exp n.'6 . 
; hog eff: vam 4d © con- % De bis rebus et rationibus et 
| [-pertinct.” Bed & forte He unf] controverſiis juckcare arbiter poteſt, . 
= difpytatio, licet plcng compre- þ que ab initio fuiſſent inter eos, qui 
© aftum fit; tamen en - cxteris an non que paſtea ſu- 
24d be e, id. enim ve- 13 2 46. fy 
"aj in compromiſſum, de quo aftum (9. Vid. 2 Mod, 3 
eeſt ut veniret. Sed eft tutius fi quie 74% 
"+... or open rc W ORs as } 27, 50. 
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Tn xſame diſtinction between a full and a particulat ſubmiſſion 


dor: it will therefore be necellacy to compare the terms of the. 
1 award with that of the ſubmiſſion- under which it js. made, a. 
1 ranging the caſes according to the particular branches of-the ger | 


$08.6. 11h, "Bro. Amen. 
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| —— the fubemiſſion been of all Sete ind Wee 
this would have comprehended tarfer of action z and the award} 
witft reſpeEt to the convejunes of the ſetvanit, ghar 015, cf 


withir' it. CCC I 


tr the fubchmon be of un — nee 
3 pode; the word i perſotalꝰ Extends to ſeits und compfsänts, 


| - and vonſequently un award of aft Aion real is beyotrd the fe 
miſſion; but if it be of all aQions perſonal, and fuits an be 


Paine; the word ptr fortak docs not extendes the futter part; and 

; aff award onſuch a fubmifffon miy romprehend action rei. 5 
Fx, whete the ſubmiſſion in bnly of things Teal, the kward- 
pov ee, order a ſum of money to be given infaticfaRtion, The fab- 
miffon was concerning the right and poſſeſſion of a manor ; it 
was awarded, that one of the parties ſhould reſeaſe his right in” 
the manor to che other, ard that the other ſhdvld pay him twenty 


pounds: it Was held; rhat though the fubmilfion was only & 


Jo Hinge teal; yet the uward of the twenty pounds was good. (& 
- It ſeems alſd to have been theprevalling opinion inthe ame 


. eaſt; that where the ſubmiſſion is of things perſonal, yet the ar. 
"49 bitfator might award ſomething in the realty in favisfaGion 1 : this 


may perhaps be well founded, where the party to whom the” 
thing in the realty is awarded in ſatisfa tion is ordered to give”. 
up ſome perſonal demand, to which other wife he 75 

_ intitled; for in ſuch a caſe the award will amount to the ordet . 
merely of a bargain and ſale, but I doubt much whether it can 
be ſupported in the general! terms in which its here conceived.” 
An award of money in fatisfattion of any injury is good, becauſe | 


money is the univerſal ſtandard by which damages are eſtimat-⸗ 
ed and property valued : but it ſcems to be altogether anreaſo- 
nable to permit an arbitrator, to order, without reſtriQtion, = | 


transfer of any property, or the performance of any pa 
88, unleſs that article of property;-ve that particular aQ, word 


an immediate connection with the ſubje& of diſpute.” Fs. 


V here the ſubmiſſion relates merely to a treſpaſs, or tos claim” 
_ of | any ſpecific kind, it would be highly N to leave” 


02 Ed. 4 * LIED: 4 5 45 Frans, 
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1 5 5 94 . , VR | TH&(AWARD/'D % SUpLRAGE. Th 
Ii to then b ec e tn; order one of the arties 

TE” 3 to the other. a particulat horſe, or a particular article of 

dteſs, or toreleaſe his right in a certain piece of land, which were 


TY 


Þ OF of ſeverally unconne&ed with the diſpute ſubmitted to bim. (% 


PEE vey an idea that, in modern times, an awafd of ſomething al 
„ -thay n n e » treſpaſs, nes d 
8 # - . 5 11 a . . 


by himſelf and the plaintiff, to the award of J. S. who ordered - 


ſion-houſe in Old Bedlam, to be eaten, by the plaintiff and his 
1 on Wedneſday or Thurſday in a certain week, in ſatiſ⸗ 5 


3 the. week appointed, Provided. two fowls, but that the plaintiff 
a 0 and his frie ids had not come to. eat. them. No objection was 
WT.” 1 to th s award, becauſe i it ordered ſomething to be done 
. which bad no relation to the ſubject of the ſubmiſſion ;-but it 
6 8 that being an award of a collateral thing, it could 

© not be a good bar without execution ; the word © collateral” be- 


RT here ved 1 in bontradiſtinction to the payment of. money 10 
133 > E. chat therefore the defendant ,ought.1 to have given, potice to 
. I the plaintiff, on Which of the days, and at what hour he would 
3 Probe the fowls, "But the court thinking the matter of; too 
5 Tudicrous A pature to deſerve 4 folemn deciſion, gave.) no Judg- 
. 5 e recommended that it ſhoyld. be compromiſed. (5)... 
"8 I another cal, it is aid, that, by the better opinion, an 
. award, * be that the defendant ſhould make. A ſubmiſſion before the | 
„ of 4 town, for an injury done to the plaintiff,” 1 is good; 
bur this vas not the point direAly'1 in queſtion; for the 1 b 
3 bag awarded, that the defendant ſhould make this ſubmiſſion « at 
WE: avy. time and place, at the diſcretion of the plaintiff, which the ; 
1 court held 42 ; early. bad, becauſe i it made the plaintiff Judge”. ; 


| ant Fae Kol. ab. 18 . £731 Purſlow v. 22 6 Mod. M5, 
Hs . e . e en 1039. i rg” 4 
I 4 e oe : 7 | 74 ah | © . . 


e „Turn are, however, one or two caſes which ſeem 10 con- ph. 


To an Alen of BATS the defedant eie a PS ws 
that the defendant ſhould provide a couple of fowls, at his man- 


faction of. the treſpaſs 5 he averred that he bad, on Thurſday i 1 
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"of the gate Son n be given e eee 
© a-cafe, making « principal oircumſtance. (. 
No rWITASTNaN DING the coneluſon which, might de 
dm vn fem tbheſseaſesn vit is oonceired, [that an award of ang 
0 8 : __ thing, vot connected with tho ſubje& of diſpute, is not bind | | 
" | | in on the parties. . aisle actin Fin Fave tt inf eo EET Fe * . 89 Y 
| a - ix, two. ſubmit to the award of a third perſon, all Urs. „ 5 | 
| between them. without more ; the worde demands, drt, 1 f 
all matters between them, concerning the lands of both parties, 4 
Which are the ſubjed of vnriance GIB „„ ant ” 
_ | FF the ſubmiſſion be of all cauſes: of edlen fuits, debe, 9 A 
| Tegkonings, accounts; ſurnsof money, claims; and demands” 
an award t to releaſes all bonds} ſpecialties, Judgments," ext | 
= cutions, and entents, id within the ſubmiſlion's for n a - ok 9 
| —  '4edts are ſubinitted, tlie arbitrators hatte powerito'maks heir 
award concerning the debts themſelves, and 6f eourſe to OW 2 5 7 
|  areleaſeof every thing by which they are ſecured. {ec} 3 
| Wu the ſubmiſſiom is 4 of all dehts, treſpaſſes and hs. = 
1 le an award 4e to veleaſe all act ons, debts, dities; and ge. * 4 | 
mands,“ does not exceed the ſubmiſſion; for the wort'©: Inju+ 9 
N is ſufficiently comprehenſive to imply all de demandes 2 0 A 
Ir the ſubmiſſion be & of the right and title of a manor, and 1 
es lands and tenements, and of al manner of action and 5 bu "= 
demands,“ an award, ** that one of the parties ſhall deliver to 59 Y 
_ "the'viſſers' deed of 'anfiuity;/ by; which" forty: hillings/ayear | 8 . 9 4 
"were granted to the wife of the former, to be taken out of the 4 
| manor,” is binding on the Huſband, N iris id, bes -Þ 
intitled to it in right of his wife C ) 88 9 % a 
- Ty theſubmiſſion be * of all ſuleownd A. \- 
-tween A and B, the arbitrator'cannot make an award of an ,-  _ 
non which B and his wife "Turk CEE __ A, OS: e 
Ain gb, bs 10 We rr e N Fx "at; fas? 74 
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1 . pr oh entre ad ex 
I ins ſubmimos de of controverſies. between the plaimiff = 
- - {ad defendants for divers ſums of money laid out for the de · 


| fendagt's wiſe, at her reqqueſt, while ſhe was ſole,” an award, 
hal the defendant ſhall pay to the plaintiff a ſpeeiie ſum, for 
un of money laid out by the plaintiff for e wife of - 1 

_ eefandant white the was fole,” is ſuid to be vide ns being be- 
pon the ſubmiſſion ; that deing-conficed to-ull ſums laid out at 


CL x 2 requeſt; - and the awatd being general of all ſuxns laid but 


bor ber, e whith. part might have been without her requeſt. 
This is reported to have been adjudged on u writ of error, and 
dn judgment of the court below! teverſed. (5)- Butz, it m, 
 well-be'doubted; whether, at this day, it would not be pre- 
ſumed in favour of cf eee whels-hid A 
net her cnqueſt. | ure Fs, ee 16 
Tux tule, ee eee; Gig beyond the lbs 
Godt is. void,” is not fo ſtrid ly interpreted as to extend to every 


| Hig ene beyond it's if the and be of any thing depend: | 
lost os the principal, it is gogd. C 


As if the- ſubttyſhon be of Al ebe an in addat as. 
the award of fatisfaQtion for the treſpaſſes, the arbitrator & der 
- the parties to pus their ſeals to the eee this is good, fot it 
M's hy appendage to the principal. - | 5 
So, if 'the ſubemiſſiog be of all treſpaſſes, andthe award be, 
dhe ens Gl e che other Bete nod and that he ſhall enter 

nnd a bond to him for that ſum z *'this Wo a en 

7-2 renders the award more effeftaal.. - ds C's of A $5 8 
Du che principle, 36 en en that,. © if the fubjiſton'b 

5 of al Schone perſonal, fuits, and eombplaitnts, and the was, 
*:raviting. that the defendaru_had committed ſeveral treſpaſſes _ 
on the plaintiff, and that the plaintiff was ſeiſed of a certain houſe 
in his demeſme as of fee,” order that the defendant ſhall releafe 
to the plaistiff a all his right in + pe houfe, and OR the deed 


(e E. 38 El. B. R. Brockas v. een, Kol Arb. D. . 
(b) Waters v. Bridges. Cxo. 2 1 
* 8 18. d. Rol. Arb. B 


— 


0 4 os 5 — . N ; / : ** ; £ 3 2 *. 1 185 '% 18 5 * . 
1 . 8 * a K 73 
I | | 16 r os vues, e * 


5 of relay in bitten ofthe abet etna rd, 
for though the ſubmiſſion, in this caſe, be of aQions: perſon, 
bnly, and the award of a thing egqoneRted with the ray; et 
r conneQion between's releaſe of a ' | 
man's right te a houſe, and treſpaſſes committed by bimy with - = | 

raſpect t it. The Juſtices, however, are not reported to hav — | 

bean unonimaoys in this opinion 3; (e) and Rolle, inabridgingihe —— 1} 
R Wenne | 
5 mne! e 

— concerning 9.4res for prom amfienmey 
thing depending on itz the award included rent in become dug 
_ at Michgelmas next after the date of the award ; this was held t@ 
| be beyond the ſubmiſſion, becauſe the rent might be extj ingoilhe : 

ed þy ſurnendat. eviction, or otherwiſe, before Michaelones (&) 
The ſame-thing was held at a much later period, where the 
award, made on the 23d. of Jeng, ondered ſo much rent to bs 
d which by the award ith eee ro = 
5 A Blobmitedtotheamand of J 8 8 x 
tween them in ejedfione firms: fan tos Ns 
 anajvard relative to the land for which the ation was br 
a\ aQtion on the caſe, for not performing this award a 84 5 
vendict for the plaintiff, wo eas, eee ; 
thatthe award was beyond the ſubmiſſion. (c 1 
8 Tn E was 8 diſpute between a on dad one of hips 
riſhiovers, whether ths ty thes ſhauld b paid in kind ot not; and. 25 

, they, recuungthe a0 of the diſpute, ſubmitted ig the award of 
IS. enncerning all matters, as well ſpicitusl as. oral, from 
che beginning af the world to the day of the date of the ſab» = 

miſſion. The arbitrator awarded, that the parſag ſhould hays -* © 

nl. far the.tythes due. before ihe ſubmidion, and.that 9 ö 

 Tiſhioner auld pay 4l. annually for the t R * 


5 afcerwards . 208. * was held to a good award for 
| (s '9 Ed. 4 44. AE, it bandes + 
4 8 2 2 wle. 1 8 3 150 
c ter | | v. „ 10 
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we Beecnüfe the. e ee 
Tiſpitte concerning che *tyches'then' due; but ating 


Ge n 0D oe greed ptung tial 
* Fr wopatticrs refer all matters in differerice detween them. 
 it/arbitrator "may" diſſolve the partberſhip . At trial at 
4 Fails, 4 furer was withdrawn; and all matters in difference-bc- 


en the pfaintiff and defendant, who were partners," were re- 


ſtertech in the common form; and after the fal&ofrefereiice was 
 _  * drawn up, the plaintiff openly" declared, he would not have it 
under ſtood, that the arbitrator ſhould have à power to diflolve 


the partnermip. The arbitrator did order the purtnerthip to 


be diffolved”"'The” plaintiff applied to the cou te have the 
zwar ſet aſide onthis account, , alledging, that the afbitrator had 


exceeded His #athority. The court held that; under ſuch a'pe- 


275 neral reference; the arbitfator had clearly A power to diſſolve 
| the partberſinf ib; add added, that Ma $fFerence between a miſter. 
and hib apptentice were referred, the arbitrator had æ power to 
order the indentures to be delivered up. With. refpeQ to the 
: plaintiff F: Eclaration, that he woufd not have it underſtobd, 
tit the: Pattherſhip mould de diffotved; Lord Mansfield obſerv-' 
ed, "this was evidence” out of his own mouth, that the d . 
5 Wüidn of the part nerſhip Was then a matter of diſpute: 5 
Wik ke the fübdmiſſion is by reference at 1% prius, the order 
in which the words ate placed in the rule of reference, gives 1 riſe 
fo 4 material diſtinction with” feſpect to "the power of the ar- 
 bitrator:= If the Reference | de of all matters in diſpute i in the 


cauſe” hetween' the parties,“ the power e of the arbitrator is con- 
fined ſolely ko the matters in Aiſpute in that ſoit. ——TFit be 
- kn att matters im difference between the parties in the fait, 

bis powe? i i not confited fo the ſubject of that particular cauſe,” 
but extends to every matter in diſpute between them, though 
there be croſs demands, and thought eee ee 


„ 
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TY” wy AWARD on. unf il ef. 3 : 


1 FAR ehe plaintiff, by way of 3 ; and a bie. 
uo, that the coſts ſhall abide the event, makes no difference. 7 
Ax award, © that both ſhall pay the reckoning-contradted at 

| the houſe where the award was made, is, ſaid to be void, . 
cauſe it extends to a time beyond the ſabmiſſion 3 7 ſuch an 
award indeed ſeems perfect nugatory, beeauſe the landlord of 
the bouſe may recover againſt them for the reckoning 3 but in- 
| ſtead of being conſidered as void, betauſe it extends beyondihe - | 
ſubmiſſion, it would be more correct to conſider | it as an award, ö 

that, to a certain extent, the expences of the-arbj ation ſh Fol 
be equally defrayed by the parties. 9 

On the ſame principle, * of being beyond the bende » | 
obje tion has been made to an award, that land, the ſubjedt of | | 
diſpute, ſhould be meaſured at the expence of both parties; 7 
() though, inſtead of an award relative 'to ſome fubje& not 
within the ſubmiſſion, it is rather to be conſidered-as an ordec- 
for the performance of a future aft, which i is clearly TOW: 
power of the atbitrator. 

Ir appears too, that tho? the as ak A cl of 
party againſt the other, which has accrued ſince the 19 "ul 
and before theaward, to be given up in ſatisfaQioh of the balance 
of claims ſubmitted to him; this ſhould not be conſidered ap ant” 
uſurpation bf a Jari dien over ſomething not within: his gu 
thority, but 4s an award to do a ſpecific future. aQ, for the. con 
cluſion of the differences between them. This ſeems 8 
been the principle which prevailed in a caſe, where two _ 
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mitted to the award of J. S. cbncerhing all matters betwee 


| them, till the ſubmiſſion, and each aſſumed to the other 5 
perform the award, J. S. teciting that one of them was — 
to the other i in an obligation made fintt the ſubmiſtion; and 5. 


fore the award, ordered the obligee to deliver up the obligation 


to the oth in LO ſatisfaction pf all ne bn them 3 


e 
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, as Mid Waladjulgct's good ward Hain enen andes 
= ene propricty of this deciſion, obſerving, that though this 


_ whs i ſakisfakrion of all matters 20 fffin the fubmifſion, yet the = 
= Geh being itfelf out of the fubthiſſion, and a thing in acki p 
W- better the parties, it would fem that it is Vet. 


* Ax opfmon fotg prevailed; that iter a Yobrtitifion in the 


Cds of the arbitration, becktife they were ſomerhing which 2 
arfen Nike the time of the fübmmmon. WE 'The ori 
derefdre, by which he could Feeure an ets 


3 F © trouble, was to keep the award in bis own harids till de was 


Pied for it. This, however, might be ſbſect to this. inconve- | 


Meter, that if the parties would not pay for it, and. there was 


2 pfö ie that it ſhouldbe delivered within a a certain time, an 
* | Kjediion might be made to the performance for watit of delivery 
According to that proviſo : it became, therefore, a matter of 
prudence i in thoſe, 'who might be propoſed as arbitrators, to re- 


1 crettonh. The Judges, however, did once go the length of Yay-" 
„ mz, that where it was part of the condition in the ſubmiſſion 
2 that the award ſhould be i an writing, ment for the writings 
BH vas intended. 600 And i it is now determined, that the power 


5 x of awarding cots of the arbitration is neceſſarily incident'ts the | 


- auttiority conferred on the arbitrator of determining the cauſe ; 
and that the reaſan Why, in references of this fort, a proviſion | 
is frequent inſerted, khat the cofts fall abide the event of the 


award j Js, that the arbitrator may not have it in his power D, | 


- withhold colts from the party who is in the right; and that 


- therefore, ſuch ; a proviſion is to be conſidered as the reſtriction 
of a power, which: the arbitrator Sou otherwiſe N | 


ebenen form, an arbitrator had no power with reſpect to che 


: . , : fuſe the office; unleſs a clauſe-were inſerted -in the ſubmiſſion, | 
a the colts of the reference ſhould be according to their diſe 


© 
Sons 
* 


v. djudged v. e 
£ mas Tn len 5 ON very Brie 


91. ? 
n. 10. Reporter quære ceo, (c) Pinkney v. ullock. 2 Keb. ; 


{b) Vid. Buſnfield v. Buſhfield. Cro | 84z. vid. 10 Mod, 261, 
2 5775 7 Foul v. Allen Hil. 22 (4) : 2 Term Rep, 1 
. K. | Rot. Arb. I. 
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L | 
x | . * * 1 - HEN 
* » ** F * ” * 


have. (9) : | | | * 


AD TOE ** 


f vu * ·”ł„ or een . 
8 e wr; eng : 0 
| ie onder, that the coſts ſhall abide the ei, which ie the © 
ulſual form, the en is taken ta mean; the {gal avint;- and | 
therefore the party, in whoſe favour the award is mide; will 5 A 
not be entitled te any more coſts than he would haus #2: ww 0 


| the trial gone. on, and he had had a verdi& in his favour.”/! 8 Boy 
"A cavsr, in which the plaintiffs were executors, was . | 
ferred tt ni priue, with the uſuat provifo wich reſpeck to the 
3 abiding the event. The arbitrator: awarded, that there + 3 
vas nothing due from the defendant to the-plaintifs;in'conſe- 
quence of which the maſter-taxed the defendant his colts. An oF 7 
| application being made to reſtrain the defendant from procegd- 
ing to. enforce the payment of theſe, on the graund: that the - 
plaintiffs 'were executors, and therefare not liable to pay cally, | 1 
t:ue court held the meaning of the rule to be that which is ſtated "oY 2 | 
; above; and that, as it was clear, that if a verdict had * 


given againſt the plaintiffs,” or they had been nonſuited at he. 
trial, they would not have been liable to * colts, * * 4 | 


conſequently not liable 1o this order. () 5 y 
On a ſimilar reference, the arbitrators fink that the > 
tiff 's original demand was under 406. awarding that the defend- 
ant ſhould pay the plaintiſf only 378. An application: being 
made to the court to have it referred io the maſter to ta the 
deſendant his coſts of the aQion, it was contended on his be- 
half, that the plaintiff was not intitled to coſte, any morethan 
de would have been, if, on 2 trial, he had recovered Under 
405. but that on a ſuggeſtion to be entered, by leave of the cue, 
the defendant would be intitled to coſts. wee were of his 4 

Vialon, and made the rule abſolute: TI) „ 3 

Tus plaintiff brought an action of teeſpaſ axial the de- =. 
fendants, for pulling down the plaintiff's gates and allaulring +l 
| "ww The defendants FRE to all the n n ONE, 


5 i f 
45 gan gal e Hae, l. e 


rm Rep. 139. axoſe wi 2 
: 43) Batter: 5 Grubd. H l. Sil nne, 
"SA 3 Term * * This m Cn) ITY gel | 
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. | THE aware on ave dv, | 
under e rights of way, and pleaded not gende 


0 whole : the cauſe was referred at nit priut, the rule of reſe- 


rence reſtricting the coſts of the action to abide the event. The 
arbitratot awarded a right of way tothe defendants different from 
any of thoſe under which they juſtified; and gave 58. damages 
to the plaintiff for the aſſault, as having been committed When 


ie defendants were attempting to exerciſe a right of way nega- 


tived by the arbitrator. It was held, on the authority of the 
5 preceding caſes, that the plaintiff could recover no more 
coſts than damages; and further, that the arbitrator's award 
was not equivalent to a Judge s. erate Oy: WE as" and 
23d. Car a. c. 9. Cao) . 
As it is the profeſſed carpble oe, bene ſubmitting thats dif. 
pautes to arbiration to have them finally ſettled, ſo there is no 
method more effeQual to anſwer that purpoſe, than the award of 
| mutual releaſes, after the execution of other parts of the award; 


2 | there. are, accordingly, very few of the caſes reported in the 


ancient books which do not, among other things, include a re- 
leaſe: but as the arbitrator could nat always be aware of every 


e ection 10 his award, it is yety ſeldom that the period to 


bu Pi make a diſtin article very ee 45 itſelf, EPs: 


which the releaſe ſhall extend is confined to the date of the ſub- 
miſſion. It is ſometimes ordered ta the date of the award, ſome: 


"4 


times to à period long ſubſequent, and poſteriar to the time ap- 


pointed for the execution of all the other pats, and ſometimes 
generally without any limitation of the time to which it is to 
operate. In all theſe caſes, it has been conſtantly objeQed, that, 
by awarding ſuch a releaſe, the arbitrator has exceeded his au - 
ihority: the objection has as conſtantly been ſuſlained, ſo far 
as to determine the award of the releaſe to be void for any thing 
ariſing ſubſequently to the ſubmiſſion. But many caſes have - £ 
gone further; and the award has been frequently conſidered as 
_ altogether void, on account of ſo trivial an inadverteney in the 
award of the releaſe. The hiſtory of theſe Caſes 1s confuſed and 

: complicated. and involves a part of the ſubject, which will” 


4) Syinglcburt v. Altham et al Tall be good in part tough ET in 
erm Rep. 1 _* | part,” and, how awards ſhall be 
0 + bog „Where as award f reed.“ ; 
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2 


not extend to any one WhO is a ſtranger to the ſubmiſſions. .. Nl 


Tuus it has been beld, that where: the ſubmiſſion · is between 


„ title of certain lands, and the arbitrators award, that 


all controverſies touching the land ſhall cœuſe, and that bn of 5 
the parties, his wife and ſon his heir apparent,” by his procure  _ 
ment, ſhall make tothe other fuch-affuranceof the land as be 
Other ſhall require, this is void 3 becauſe A wat tort 1 5 
ſtrangers to the ſubmiſſion. Nn e e e ee Pct: 
Bo, i ds laid. ihas ifthe-candition of 2 fibinidign Boese 
to ſand to the award of A and B, who award that one ef the 
parties ſhall pay 208. to a third perſan : this, ſays Coke, is | 


void award, and the bond of no force; notwithſtanding an opi- 


nion to the contraty, which he lays is ill reported.) · :: 
So, where it appeared that the plaintiff, in the action then 
before the court, had formerly brought, another ation in the 


King's Bench againſt the preſent defendant and one]. P. and 


that the plaintiff and this J. P, had ſubmitted all maonerofgreſ- * 


paſs. and aQions between, them tuo, and all other treſpaſſes be · e 
twieen the plaintiff and the preſent defendant; and the arbitta- 
tors awarded, that as well for the-treſpaſs done by the defend- 


ant as by J. P. there ſhould be paid to the plaintiff 1008. When 


J. P. had paid. This was held to he + go becauſe the" 


defendant was nat 8 periy to * ſubmiflion. ids 80 is e 
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two and it is ordered by the award chat ome of thein ſhalt Zoot 
vey, certain land to the other and his wife, this is woid ag l the 
; wife. becauſe ſhe is a ſtranger 40;the ſubmiſfon, ee 1fef 5. 
Sa, if i it be awarded that a third perſon he ready to ſeal and 3 
1 deliver 15 bonds far the payment of a certain ſum to;oneofthe 
parties, and that he ſhalldo his endeavdur that no advantage be TY 
en of a forfeiture committed by that party, allthis is void. (3) Why 
So, if two ſubmit; to; the arbitration" of certain perſons con- : 


mY 


*% 


* 4 


* a on — 


yovd law 3 but he denies that what follows is good law, viz. 


6 that the arbitrator has an authority area ace. . 


nee two of the other three. (ö) 


Ir is in general laid down, that the neun of . | 
| money be a Wanger is voids (e) but this muſt be underſtood 
to hold only when ſuch payment can be of no benefit to we 
other party; for an award that one of the parties ſhall pay ſo 


much do a creditor of the other in diſcharge of a debt due by 


ts ade tha creditor, is unqueſtionably good. ( R | 
So, an award to pay money to W. the plaintiff's ſolicitor, if 
| it appear from the natore of the caſe that the Eben = 


Plaintiff's benefit. ( 


So, "where it wan avrarded that the defendant ſhould pays | 
bs Jam of money for the plaintiff s benefit, to ſuch a perſon as he 


plaintiff ſhould appoint to receive it, it was ſaid in argument, 


and aſſemted to by the court, that it would vary be contended | 


rout ſuch an award was not good. „ 


80, if at my requeſt, and that of W. N. two ava | 


bound in 20l. and, on a diſpute arifing between W. N. and 


5 me, on this queſtion, among other matters, which of üs 
mall pay the 20l,” V and 


r an., % 

8 1/234. RO e Fe caſe nel Ab. 
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; one onthe other, of alt en e mene eee * 
was ſaid by three juſtices in the. Exchequer Chamber, thut the 
Eno a wt a Ras, 
h between the three and the one, and alfo of all matters ſeve- 

| rally betwedn the one and any one vf the three 3 and-chat there 
deore if he awarded that any one of tho three ſhould pay ſo much 
o the ſingle party on the other ſide, and that 'the other two 
mould ho quit 3 or that the ſingle party: ſhould pay fo much to 
4@ny one of the other three, - the award in theſe ſeveral caſes | 
was good. G) And Brooke, in abridging the caſe, ſays. this is : 
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u bench in which they are both bound to a third perſoh for the 


| payment of a ſum of money, this is good 3 for though he can- | 


not compel the third perſon, Who is a ſtranger, to deliver u 
the bond, or to make a releaſe by the common law, yet, if 


| bond be not forfejted, he may pay the principal fum to * ; 


obligee at the day, and this will acquit'the other. If the bond 
be forfeited, yet he may pay the penalty, Which will alſo ac- 


quit the other; or, on ſatisfaction given, he may compel the 


_ obligee ts deliver up the bond in a court of equity, or to/give 


& releaſe. (3) 80 no, finte the ſtatute for the amendment of 


pon the law, on an action brought for the penalty after forfeiture, 
be may pay the ae intereſt and colts, N will al 5 

n cquit the other party. 
Ir having been euren thiat wht plaintiff dad aofeaant, 


who were brothers, ſhould pay a certain ſum yearly for the uſe . | 


of their mother: this was held a good award by Powell J. be. 
cauſe he thought it muſt be preſumed to be for their benefit, or 


rather becauſe it really appeared to be ſo, as it was for the bY 
"of their mother; and by Holt C. 1 becauſe he was of opinion,” | 
"that a general award of the payment of money to a ſtranger was, 75 


good, becauſe it was to be preſumed that the parties ſubmitting 
were bound as truſtees, or were by ſome means liable, and 


that the payment ſhould be intended for _ r bene, unleſs 5 


| the contrary appeared. (c) 


And, in general, a Akin ion len bits the eile & A | 


an a awarded to be done by a ſtranger, and that of an act 
awarded to be done to the ſtranger, by a party to the ſubmiſſion: 


alta ni ons is ſaid to be gps" if the F | 


G v 13 r. 16 14. 2 „e 


Rol Arb. E. 6. F. 8. 
6 1 CR Rol. Arb. (e) Bird v Bird. 1 Salk, 74. 


withimereſt and W. N. the other helf; this is «god e 
thotigl the payment of the money be awurdel thn perfor who  _ 
4 - & 6 fire? 6 the denen dee it appears is WIGS 
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1 vill not accept the r 


the- -par ty 8. obligation is ſaved. . * Vs Has AR . Rr 


x the perſons comprehended in the award Mere in contem- 


a plation.of the ſubmiſſion, though. they, were not directiy parties 
to it, yet the award is good; as if it be awarded, that all ſuits 


ceaſe between the parties, or any others i in their behalf. (.) 


ug So, if the ſubmiſſion be by two, concerning a; matter. which 


aroſe, between one of them and the wife of the other hen ſhe 
a8 as ſole, an award (t that the other ſhall pay to the marcied | 
man and his wife 1ol.” is good, beeguſe it wk 1 ee 

that the diſpute aroſe. &) .. e e e Ee IO bbs 
A An TE e A end! on naſe, and C, 315 


e 


Fe themſelves on a the other ſide. The 1 pan >, that - 


C, on behalf of himſelf and the other two, ſhould pay a cer- 


tain ſum to A and B in ſatisfaction of the controverſy : Js, this was 


held to be a good award, and C ad) udged to perform it, though 
it ir concerned two ſtrangers to the ſubmiſſion., (4)... | | 
A BOND, was given by the defendant * to Lynch 


and Templeman, of which the condition Was, that Clemence, : 
the öbligor, ſhould perform the award of arbitrators. indiffer- 
ently. named, as well on the part and behalf of Clemence : as of : 
Lynch, without naming Templeman, to arbitrate and de- 


termine all matters in controverſy between the faid parties or 
either of. them.” The award, 4. reciting that there were ſeve- 
ral differences between the plaintiffs Lynch and Templeman on 
the one part, and the defendant Clemence on the other, and that 


they had all ſubmitted by ſeveral bonds ;. reciting alſo, that the 


defendant was bound tb Elizabeth Templeman, now the wife 


8 of the e plaintiff 435 - that the bond was in truſt for the 


Sos 


651 Norwich v. Norwich. 3: lee 888 adjudged H. 14 Jac and 27 


62. writ of error Judgraeat med. 
650 Onyons v. Cheeſe. io W. 3. Arb. B. 48. We. 22 E. 4. 28. 1 I. 
Lutw. 530. — ay R. * I Loy 790, 


(e) March, 48. 865. 
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: PO RIO and-ithet 191: was due on chat bond: 
ordered that the defendant ſhould pa) to the plaintiff Temples —_ 
man 63. in part ſatisfaction of the 14 5. and for (@atiefaQion.of . 

the reſidue ſhould aſſign to the ſame Templeman a certain debt ' 


| Hhould/ execute and deliver to the ſame Templeman«ſuflicient 


tee for Templeman, and by the marriage the huſband became . 


— 95 
6. 
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of 341. due to-Clemence by one Henry Beeſley of London, and 


authority to ſue for and recover the ſaid debt, with covenants 
to be inſerted in that authority. that he ſhould not revoke it, 
nor receive the money from Beeſley, but that he ſhould aid ant! 


aſſiſt Templeman to recover it; that he ſhould alſo mae n 5 


affidavit in writing befote a maſter in Chancery, that the ſum 


of 34l. before mentioned, was really and juſtly due to him from 


Beeſley; and that in caſe Clemence ſhould fail to eneeute ſucrn 


authority, and take ſuch oath, he ſhould, within the ſpace  . 


two months from the date of 'the award, pay to Templeman 
the further ſum of-341. And that the plaintiff Templeman, on 


| performance, ſhould deliver to the defendant the bond in Which 
he was bound to Elizabeth Templeman, and that the plaintiff * 
Lynch ſhould execute a general releaſe tothe defendant. 


Tux obje gion on which the defendant principally reſted his 
defence was, that Templeman not having been named in the 
condition of the ſubmiſſion bond, he was a ſtranger to the ſub- 
miſſion, and that therefore the award of payment to him was 


void: but it was. anſwered, that he vas fu far from being - 8 
mere ſtranger, that he was in fact the perſon principally in con- 
templation of the ſubmiſſion; he was party to the bond, an 


the ſubmiſſion was of a thing, in which his intereſt was con 
cerned:- The wife of Lynch, before her marriage, was truſ- 


the truſtee ; when, therefore, Templeman joined with Lynn 
in taking the ſubmiſſion bond, it was manifeſt ' he had agreed 3 
that the matters in controverſy relative to the bond, taken bx7ÿfh 
him in the name of Elizabeth Templeman, ſhould be deter- 
mined by the rbitrators, which amounted te u ſubmiſſtion to 
their award. The arbitrators had, by their award, affirmed, 


| » that, Templeman, - as well as Lynch and Clemence, had ſub- 


Mitzed rc ro them ; ; the court would preſume that | it was ſo, and 


* 


t 


FRE AWARD ON wre. . 


Tracy's it was not abſolutely: neceſſary r the fubrniſion ſhould + 


Templeman to the defendant, for the performance- of © the 5 
award: but in the preſent cafe, without having recourſe to e- 
trinſic circumſtances, the eondition itſelf implied that Temple- 
man was a party to it, and the omiſſion of his name was evi- 
dentiy the miſtake of the perſon who drew the condition, for 
it was to arbitrate Jetween the ſaid parties, or either of them," 


here the latter words, or either of them, would be ab- 


| fard and inſignificant, if there were not two perſons on one ſide. 
As to the award itſelf, that was good, for theſe reaſons: the 
money payable on the bond to Elizabeth Templeman, in equity, . 


belonged to Templeman the plaintiff, and, by the conſent. 'of | 


nis truſtee, it was to be paid to him, which was in effect the 
. fame thing as if it had been awarded to be paid to Lynch; for 
Had it been ſo, it muſt at laſt have been paid by Lynch to Tem- 
pleman. Tender to Templeman, and refuſal by him of the 
money awarded, would have been a good plea to an action of 
debt on the bond given to Elizabeth Templeman. By the pay- 

ment to the plaintiff Templeman, the defendant's bond would 
be diſcharged as well as if the money had been paid to Lynch, 

und Lynch would alſo be diſcharged of his truſt, which was for 


| his benefit; ſo that each of the parties would have a lvicable 
| "benefit by this award. (aa) 


Tun condition of a ſubmiſſion bond recited, that a . 
-was depending between Baily, one of the parties to the ſubmiſ- 
ion, and one Webb, who made conuſance, as bailiff to Iſaac 


| Shelf, the other party, and Margaret his wife, and then ſtat- 
ed, that the plaintiff Shelf, and the defendant. Baily, were to | 


Hand to the award of arbitrators, on proviſo, that the award 

'e made concerning the premiſes, by a certain day. The 
. recited that Baily had brought a replevin, for taking his 
cattle, againſt Webb, to which Webb had made conuſance, * 
© IE to > Shelf-and Margaret his viſe; and, after. OE; + 


Ph ea) Led x x. Clemenee, i w. z . 3710 13 
proceeding 


| uppear by expreſs words in the condition of the bond on which . 
the ſuit was founded; it migſit appear by the bond made by 
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5 1 that aQion;/ awarded, *of and upon ihe pre» 
mies, and of all matters in difference between the parties 
hat all proceedings. in the replevin ſhould cafe that Mie 
coſts ; and that Shelf: ſhould. give him a general releaſe. in 
avoidance of this award, it was urgued, that Webs was * 
Reanger to the ſubmiſſion, and that by it the % 1 
| Baily and him was to veaſe 3 that ſo much was 40: — 5 
| Shelf, ho was to. give «releaſe, which would Mot dr. 
A e from the claim af Webb, who waintitled 4 Golte, 
H ide plaintiff in replevin did not proceed: it w wafwered, 
+ that Cheff was the party concerned in intereſt,” nod that a - - 
: __-- ſon; might ſubmit to an award for another Aud the court ex» - 
| prelſſed the inclination of their opinion to be, that if one fub= = 
mitted on the. behalf of anothet, his bond was forfeited af -the 
ſtranger did not pecſorm his part of the award ;' but that ie did 
not appear here that Shelf undertook for Webb, or ſubrained . 
on his behalf. 640 However, as ia this caſe, Shelf was the | 
principal in the avowry, and Webb only an agent, the award. 
appears to be concluſive againſt Webb, and might have been 
| ſet up as u de fende to any claim of cofts'by him againſt Bally, 
Ix has been ſeen, that a man is bound by anaward to-which 
e for another; (%) and that if an attorney, Without 
the expreſs authority of his principal, enter into a bond to a 
third perſon, under a condition to be void on performance off ' Þ 
the award by the principal, otherwiſe to be in. full force; d - 
ſhall bind-the attotney and not the principal. i(c) It has a 
deen ſaid, that if a mmauthorlze another on his behalf eo refer. | 
a diſpute between the principal and another, an award made in _ = 
© eonſequence of ſuch a ſubmiſſion is binding on the principal if 
alone. (d) But by a modern cafe, (e) it appears, that the lat» _ 
ett aſſertion is true, only when the agent does not hind him 5 = 
for the performance of the principal; for if he does, nene 1 
the principal who authorized OW ee 9 XN 4 
bound by the award. - Ke be $20 N 


a) Shelf v. Bally e. B. 8 Ann 200 3 ak "a, On” Þ, © ns 
1 Rep. 183 | | (e) can . | Fitageral, B, A. Gs - ll 
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Een bs 3 Fitzgerald, i 
e e John Fitzgerald to ſubtnit all mat- 
tets between the latter and Cayhill, the plaintiff. The condi- 
non reciting,: that there were differences between John Fitzge- 
Tald and the plaintiff; concerning 4 certain debt, due from him 
to theplaintiff, on a bond for gol. purported to be that, if the 
* Fitzgerald, the obligor, for and on the behalf of 
_ the+ſaid John Fitzgerald, ſhould perform ſuch award as arbi-_ 
trators ſhauld-make;; on or before a cer iain day, between the 


plaintiff and John Fitzgerald, then the bond ſhould be void. 

The arbitrators awarded, that Geo. F. the defendant, ſhould 

pay 298l. 98. 6d: that the plaintiff ſhould receive it in fall of all wy 
demande, and that they ſhould execute releaſes: = 


ions other objections to the award, this was ia that 


it was not made between the parties to the ſubmiſſion; for that, 

inſtead ot ordering G. F. the defendant, to pay, it ought to 

have ordered J. F. who was the real party to the fubmiſſion— 
The court ſeemed at firſt to think the award was bad, but af- 
_ terwards Lee, C. J. delivered the opinion of the court in fa- 
vour of the award: at firſt he ſaid, that on reading Carthew's 
report of the caſe of Bacon and Dubarry, (a) he had been in- 


clined to think the award was bad; but that having looked into 


Lord Raymond's report of the ſame caſe, and alſo ſeen a ma- 
nufcript report of it, he was now clearly of opinion, that the 
award was good, and that the preſent caſe was not to be diſ- 
tinguiſhed from that z for that it appeared by the pleadings in 


that caſe, { (3) that had the award been general as in the pre- 


| ſent, and not to the uſe of either of them, Which confined ; 
it to the attorney; it would have been good to bind the prinei- 

pal. In the preſent, it appeared on the record, that the award 

was made of and concerning the premiſes, in the condition 


of the n for 1 5 was W N to be lo, lin the repli 
cation. „ 


nen the 1 wok an PROS daſs e 5 


mance of the award, no objection ſhall be allowed on that ac- 


count? as if it be, that one 11 the Parties ſhall e his 


# „ — 


(an Ante page 27 7 05 In a Selk. 


copy bold 
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| hf awan b en Urin ene 
| ebpjhiold into the hadds of two tenants of the aner who el 
1 this is good, though it be awarded; that 
the ſurrender ſhall ba made tofſtrangere, who. cannot become 
pelled to n becauſe they are only to be uſed! uc in-. 
ments. (a) 310253 27607 E e neee jor bird W 
Fox the Caine refed 15 4 gdod award, that one'of the 
parties ſhall make a deed of feoffment, with a letter ob attorney. 
to J St to make livery (3). Or chat the deſendant hall pay 
as the plaintiff. and his attorney by ia bill and ontf ſhall make 
appear, for the uttorney is only an inſtrument to aſcertuin the 
ſum. (e) 5 at „ e elrz ig Str e ent eee 
As an awardiof a'thing; out of the ſubmiſſion, cannot be en- 
forced by an action at lag. ſo neither ſhall a man by ſuch an 
award be preeluded from claĩiming his right in equity. This 
appears clearly, from the caſe f Warten ani Warren, plaintiffs, 
and Green, Hurtnall, and others, defendants. Mary Warren, 
the mother of the defendants, being. poſſeſſed pf the reſidue; of 
a term for 99 years, lin certain houſes and grounds in Briſtol, 
fertled them oh Hurtnall, one of the defendants, and others, in 


truſt for herſelf, and aſterwards to the uſe ol the plaintiff 3 ö 
Warren; her ſon: ſhe afterwards 5 intermarried with the defendant. 
Thomas Green, and then Hurtnall, contrary to his truſt, de- 
livered up the ſetilement, and the original leaſe to Green; . 


Mary was likewiſe ſeized in ſee for a moiety. of other lands, and 
died ſo ſeized ; and after. her death, Green continued i in poſſeſ-. 


ſion of the lands and, houſes; ſome differences ariſing between 


him and John, one of the plaintiffs, concerning the ſum of gl. 


and other trifling matters, they were ſubmitted to the arbitra- 


tion of Huctnall, bath parties emering into bonds for that pur- 


poſe: Hurtnall awarded, that all ſuits between them ſhould, 


ceaſe, and that before the end of 'Trinity.term following Wac-. 


ren ſhould ſufficently convey and Mute to Green, his heirs-and @—=_ 
aſſigns, all his right and title to the moiety of the ſaid lands, 


and ſhould procure | his wife to join with him in a fine before 


the end of the ſa d term, in order to perfect the conveyanee ; ä 
and ſhould ſufficiently. grant, dende ſurrender,” and Ou to. 9 


Coofe' P Rol. Arb 6 Rol Arb. E- 
uf * WT : | 0 Rous v. Lun. be 69. 
| Ireen, 


% 
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m comprehending ſubjeQs not within the ſubmiſſion; 


Fiesch 141. n OO ORS's 


Es. ns ee ae es DUPIKASE. 


hen be biste the houſes is Bridvlz/ and chit nn 


conveyutice made, Green ſhould continue in poſiefiion, and 


Should pay io Warren ſome ſmall ſums, amounting to ac. 


mey ſhould ſeal mutual releaſes to one another. 


| er 5 


ance of the premiſes io Briſtol, and an account of the | profits 
ſince the death of his mother, and to have the award fer aft. 


Tux court decreed that Hurtnall and the other deſeodante, | 
the truſtees, ſhould re-convey the premiſes; that Green ſhauld 
acxount for the profits, and that the es ones 

be brought before the maſter and cancelled. (os) ba! 
: NzrTHER ſhall an award affect the rights of a e ; 
ties to the ſubmiſſion. - Thomas Bron, on the day before his 
mutriage with Mary his intended wife, entered into a bond to 
_ truſtees for Mary, inthe penalty of 10,000. conditioned, that if 

Mary ſhould furvive him, be would leave her 6000]. to be paid 
at three payments within 18 months after his death; but that if 
he ſhould purchaſe lands to a certain value, and afhgn the ſame, 

with fome other property, to her, then the bond ſhould 
| be void. Aſter the marriage, the truſtees delivered the bond to 
 Maty, who locked it vp in her cabinet ; but the huſband or fome 


one by his order, opened the cabinet, andtook away the bond 


and cancelled it; and he never performed the condition with 
- reſpe&tothe purtinaſeuf the land. Brown had ſeveral ſuits with 
the truſters, which were referred to arbitration; general re- 
leaſes were awarded detween Brown and the truſtees, but the 
bond was not concerned in the difpntes, nor was any recom- 
pence mide or intended to be anne amend, mapa 
ſatisfa&zon of the bond. 1 $4.46: 4 
A BILL being filed by the widow ag Uther e of 


| Brown, and'theſe, with other circumſtances appearing in-the 
- Cauſe, the court confidering the award, and the relcaſesgivenin 


Boo. pong to have no relation tothe Bond, decreed, that 


0 John an e W v. af the decree, 5 the report is i not 
' Green, Huxtnal, et gl. Ca. Temp. accurate. 


* Fl 
the. 


_ whereas the premiſes were worth more than 100091. ee 55 N 


an in on rina. 


6 * 1 e the ſanoebenelic- _ 


led. and the award had never exiſted. (  _ 
Tut adherence to-the rule, e that the award Mod uot go 

beyond the fü hk ht bhbu bo literally dri, as 6 
overturn the award merely becauſe the words migtit ſeem. to 
comprehenſive ʒ but if it might reaſonably be preſumed that 
 pothing'wus in redliey awarded boyagd eee SAP 


e been ſupported. 
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| dut of her huſband's eſtate, as if the bond had not bean agel. . 


Tuus, antiently, 6 where t the Cubmidlion was as all mattem 


between the parties at the time of the ſubmiſſion, | 
awarded- that one of them ſhould releaſe to the other al mn 
to a day ſubſequent,” it was-held that this was v 

demand might have accrued ſince the day of t 


it was - 


„ becauſe s 
ſubenifion; 


which the arbitrator had no authority to order to be releaſed/(b) 
Vet, if in the ſubmiſſion there was a clauſe running thus, & ſothat 
the award be made concerning the premiſes,” or ſomethingequi-. 
valent, and if the award was made with reference to that. 
clauſe, this ſhould controul the conſtruction of the award, and 
confine the operation of the awarded releaſe to differences * 


45 1 at the time of the ſubmiſſion. 


le) 


So, where the ſubmiſſion is of a articular Aeg ITY 
| there are other matters in controverſy, though. an uward. of 
a general releaſe would have been void; yet the burthen of. ay 


Wy een the exiſtence of thefe was thrown. on the N 1 mY 


ing to the award on that account, (() | 
| Tas ſubmiſſion'** was, of all ſuits i e | 
8 os parties concerning the tythes of corn and hay in a certain 
_ pariſh.” The arbitrator awarded, that the deferidant ſhould pax 
to the plaimiff 40l. before a certain day, in conſideration of 8 
which the latter ſbould permit all ſuits and controverſies de- 


"3:6 pending between the parties to ceaſe, and that they ſhould be * 
(% Mary Brown, Widow, 'v. Wall. | (0 Walen +: /Tridb. Rel. dd. 75 


Zavage et al. a her huſband. | 21, 
12 7 Temp. Finch 184. et vid. id. 180, 


Vid. 6 Mod. 232. 
(d) 2 Mod. 


Vid.- Ron v. ID 
| Nan. 1 Sid. 164. Alablaſter v. Clifford. 


by Moor v. Bedel. Gonuldfb, 91, | Rol. Arb, B. 13 Vid. W FL 
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no further 1 proſecuted. The plaintiff having ſet forth this! award, 


$43" 74 


the tythe.. 'When the. cale firlt came. before the court, th 


A 


q 5 . judgment, and a writ of error being brought in the Exche 
4 £4 nion, that the order © that all ſuits ſhoufd ceaſe,” ſhould be 


_ eee of the genera rule, 


. 


1 * 1 25 wht 1. & that the award muſt be according. to the 


5 ſubmiſſion,” : is, © that it mult < compre- 


* Sd IC: WW: 'Y 


v2! . 


1 Fi 


| 13 be of parcetonly” / 3 be purpoſe of the 

1 5 83 TWP 1s, to have a final determination of e every 

matter comprehended. within their ſubmiſſion : that Purpoſe i ts 
nos bein: when the-award only comprehends a part. e 


- ho of limitation ; for though the words oe the. ſubmiſſion be 
=: more,comptehevſive than thoſe of the award, yet if it do not 


beſide hat is comptehended in the award, the award will be 

good. A. it the ſubtmiſſion be of all acdions real and perſonal, 
and the.awgrd be voy of actions perſonal; it ſhall be prefiimed | 
. that no ations real were depending between the parties. Ce. 

| S0, it will de fafficient if the thing awarded neceffurily i in- 

7 e the other things men 1 in the ſubmiſſion. Ae, Where 
the ſubmiſſion was of the ige, title, and poſſeſſion of 20 acres of 
land, and the arbitrators awarded'that'ope- of the parties ſhould 

| enter into 10 actes and have chem to him and his heice, and the . 


* 
10 


ug | b v Wert. | Rat: Rep. 149 H. 6. 11. b. feind. eau, hate 
: / 36%. 2 Rok Rep; 192. , Cre. Jac: Arb. 29 

| 663. (cy. vid. 5 Ce. gb. „ 
0 TH TN 6 6. übt. Abs. 31% Rol. Arb. L. 35. 


1 0 
— - 4 1 


2 45 in the ſame 1 55 "but no Air concern- 5 


ubmiſhon : on 2 forther hearing, however, the plaintff had | 
chamber. the judgment Was affirmed, that court being « of opt- 


| = d.to ie ming, to the Iythes , and void "only for the : 
hend every thing ſubmitted, and muſt not, 


3 _ 1s, however, muſt be underſtood with a conſiderable | 


appear that any thing elſe Was in diſpute | between the parties, 


. 5 . that there We . not . 4 other ſuits Prop wy | 


13 the award bad, a8 2s extending to ſubjeQs beyond the js 


1 


4 


tors ſuppoſe, done, but which.is in fach not dons». ig üg t. 
chat of, one, particular point. they have made no award, this * 


AY © cafthin day,- ſhould repair t the dilapidations at his own coſts 3 | 


b „ mY K & 40 us 4%» 2 - SO | 4145 8 
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N 2 Md ect &, yo acres | for. term 1 of. bis 15 8 
| this, deciding . apparently only. the poſſeſſion, yet in f bllance 
comprehending, 2 anchtitie, . is.  good.awards.(a), .. 5 7 


AND, where by a reference to ſomething, Which. the arhitra- 


ſhall-not render the whole award void. J e 8 N 


f 42 As where they awarded, that vn one thing ſubmitted — 
the parties ſhould perform the award ee arbitra- 
: who bad in fed mode poaward. 45) iv 1, 


So alfo, if the ſubmiſſion be of all the uni os — jy 
mood of them, in this caſe the e e make an award 
of parcel only. GC l 

Py! the ſubmiſſion he. of all matters between the parties, and 
he vob made of all except; a bond, and of this the-award =. 
be that it ſhall ſtand, the award is good for. the: whale 3; fot the 
arbitratoa is not bound to diſcharge the bond without cauſe, 
and it ſhall, be: preſumed that there was no cauſe. % Ai 

Tux condition of an arbitration band was With a proviſo” 


nt it ſhould be made concerning the dilapidations of the par- 


ſonage of 8. being and remaining in decay and ruin by the dew . 
fault and after the death of A. B. clerk; whoſe executar;! one 

of the parties, was late parſon there; and alſo of and upon all 
and ſingular actions ſpits, quarrels, Rebates and. Se had, 
— or depending in variance between the parties. 


» 


Taz award was, that the defendant; the executor,. before y 


bot in the award, the arbitrator proteſted that he would not 
meddle with any other actions, & c. beſides. It was abjeted, 


that by this proteſtation the arbitrator had diſabled himſelf to _ 


* de between the parties ; for that this differed from the caſe 


«ofa ſimple ſubmiſſion, in 7 which, in their mn 


- 04 e © Dot el. | roo up oO OE, Gy. 
161. 10 H. 6. 6. Fhbt. Abr. bong 4. "(a H. 14 Jie; Berrie v. Perrin, 
44, 48. Rol. 8 WA + | at Serjeant's Ion, judgment ol 
WD 39 5 H. 6. 9. b. Broo ke Arb. on a writ of wr Be Cre, : 
Bridgeway, 91. Rol. Arb. . 
20 is. 1 6. 11. b. Rel. 48; —— 0 v. - Girling. 2 ac. 
N 12 377 · 7 9 6 7 1) WIT 
42901 e N meaning, 
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' meaning, 'might extend'to bu. things, and an 1111 of. * 
them ;“ fof there, in favour of the award; it was to be pre- 
1 that no other matter was lald before the arbitrator but 
that on which he had decided 3 but here it appeared, 'by the 
| pr proteſtation of the arbitrator himſelf, that there were 


» Other matters in diſpute beſide the dilapidations, and he had not 


awarded according to the ſubmiſſion by refuſing to take cogni- 
Lance of theſe, In the report of this caſe in Dyer, it does not 


appear whether the objection was conſidered: as well founded; as 
it was not averred that any other matter was im reality in ail. : 


pute beſide the eee noris ry jag went wege reported | 
e is 09 . 


Bu r in another report of ae * is ſuid to 
hs been given for the defendant, the award being void. (5) 


And on another occaſion it was held tiearly' by the court, that 


if arbitrators award for one thing, and ſay; _ they will not 


meddle with the reſt, all is LEO becauſe 1 oO not =_ 
ſued their. authority. r © n R 


WIr I reſpect to the 1 * void or ED Thy it 15 
made only of part of the ſubjects comprehended within the fub- 


miſſion, there is a diſhnRion ariſing from the form of the. ſub- 


hw itſelf, which runs through all the books. () ES 
Taz ſubmiſſion is ſometimes general of all matters in differ- 


ence between the parties, without ſpecification of any particu- 
lar ſubjeQ of 1 ae it e ee the 05 


pan wp: 18h 
Born forms are ſometimes without. any 8 clauſe 


' providing for the arbitrators deciding on the whole; and ſome. 
| times, to each, ſuch a conditional clauſe is added, which, 


from the firſt words of it, when all legal inſtruments were in 
Latin, is called the clauſe of It quod : the words running this: 
go that the award be made, © of and upon the premiſes,* beſore 
ſach.a particular-day.” But it is not abſolutely neceſſary, that, 


. to produce | its 222 ee, this NOT ſhould era run in 


WOES ns, 2. Aber FR am, 4 Leon, 49. . apud. 75 * 
Lev. 3. 2 Keb. 759. 3 Lev. 413. Cre. 
105 Dia. Barnes Orcenvwell, Cro. | Car; 383. 2 Vent. 242, * e 


75. Pl. 16. Kutw. 552. 
KG Vid. Cro. ' Jac. 200, 354. Hob.” 1 $53 


ws. 


BD 
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A "ua ER, ; *.of and upon the premiſes”. may. be ſupplied by, © 
- *- © words equivalent, « ſo as the ſame award be made and de- 
ere Ig a a particular day” admit of a ſimilar conftruQtion, 
we“ ſame” having a reference ”s Wes oy: before men- 
5 tioned. * N 
A PROVISO, that the award be aa befor 4 ee 
| W implies a proviſo that it be made of the premiſes, [though 
„„ that be not expreſſed, | and "therefore all-the qualities, veceſſary 
. gt to conſtitute a good award, Where 1552 eine is fall, . 
= „ equal neceſſary in the ather caſe. (4) | 
= 6 1 Anp where 2 proyiſion is made for the appointmene ane um- 
| 1 OTg pire, in caſe of a want of deciſion by | the arbitrators, it is lan: 
8 | cient. that the clauſe of ita gued be inſerted with reſpe& to the 
| arbitrators, thoygh it be got repeated with reſpeR to the um- 
| pite; for the reference to the umpire is. only an addition -of 
n time, and not the conſtitution 'of a diftinQ power, N 
e "Warns the ſubmiſſion igof certain things e ee 
} | : with this Proviſional clauſe, the arbitrator gught o mor his 
Fig es award of all, other wile it "will be void. (d) _ 
Bur where the ſybmiſſion i is genera] of all matters in "iS 
| ference between the parties, though there ſhould happen to de 
many ſubjects of controyerſy between them, if only one be g= 
niſied to the arbitrator, he may 1 make his award of that : : "he j is, 
in the language of Lord Coke, in the place of a judge, and his 
office is to determine gecording to what is alledged and proved. - 
It is the buſineſs of the parties grieved, who know theic pwn. 
particular grievances, 10 gnify their cauſes pf controverſy to 
the arbitrator ; for he i is ranger, and cannot know. any thing | 
of their diſputes hut what is laid before hich. If; any other prin- . 
ciple prevailed,” many awards might be avoided, 'fays the ſame | 
5 author; - for one might conceal a treſpaſs committed, or other s 
, | ſecret cauſe of ation, which he had againſt the her,” 70 ſo | 


ben Ero. Bl. 838. pl. 14. Vid. Al], (4) 8 Co. g8, RE els cal 2 — 


82 P. Hamond' v. | þ 
(6) Lee v. Elkin. 13 W. 3. Lutw, No 14-19 4 6 * Fhbt. Abr. 381. 
90 1 Keb, 7917 864, I Lev. 140: | 4 80 275 ff.. | 
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| A doc Ge eig, that 


that they hall each of them pay his on. charges. at law; an 


3 ſiunption' that any. other ſubſiſted between them: 


matters to the 28th. of January ; z the award was. held g cod,” ; 


EO 


2 f „ iir ee r g 
the award, which would counteraQ the very 
Shih theſe Gockel jud gments are e by thi 8. ate * 
Ad 1 in the WE of f cl A Seberal this, an ar % 
concern ng obe thing boly be made, it tha ſhall be pie 7 0 0 Wh 
;thing elſe Was flere ip the he. 


arbitrator, ( 57% | | 
= PxxviX 6 ap, aQion of treſpaſs, the parties. referred the mat- 


IF Ig ter to arbitration. 21 he ſubmillion was, in general terms, of al _ 2 
* ations, controverſies, and ſuits Between thera : the award. | 
' _ was in theſe words Whereas there has been 4 Fuit at law, | 


between the parties, that has run to a great expence on both 
ſides; ; ahd it Bein ing left. to me to make an end of i it, 1. determine 


, 


_ * 


FO, 3 Bp 1313 


that the defendant p pay 'the Plaintiff five thillings ſor his making, 
the Belt breselh in the Jaw,” The defendant, by conſent of of 


* 


5 N and | leave of the court, pleaded: this ag in oi 7 5 : 


the action; z one "obj eQion made to it was, "that the ſubmiſſion 


7 puff rled to be of Fan matters, and the award was of one; 
but the court held unanimouſly, tl at as it appeared, that this 


DM be ſuit was depending etween the | parties, „and the arbi- Fi 
rato r had decided on it, and the parties bad Not "defir: ed to be. 
bar on an) 7 more "than this one ; there! was no probs pre · . 
fe) | 


& + SVs we 


"AND "notwithſtanding the proviſional clauſe inſerted j in a go-. 


— * 1 
* 


neral ſubaiifſc jon, it hall not be pre e. that e 125 | other di 77 
ference appea red between the | parties i an thoſe inc uded in the. 


Fe) FE. 


award, unleſs it be hewin by the party objefing | to it. on that | 
Count. Tha, where the ſubmiſſion was of all marters 52 Ty 


pendin ing to the 29th of January, 40 ſo that,” Fc. aud the arbi- 


tfators t. reciting that ſeveral matters were depending o on the 29th, 


of Ja nuary, awarded, & of and concernin the premiſes” of all © 


becauſe it aid not appear that. any matter was depending on 
(a). 8 Co. 98. b. cited Hob... pe: liddleton' v. Weeks, Cre. Jae. 208, 5 


| Kol. Arbi I. 3. 8. Brownl. 34 2 Pt de v. Coke. Cro.' Jac, 355. 


xt (e) Vid. the Cobler's Award. 1. 
"1 YI all theſe points adjadged Wav 74 et * CN ene IE ” 5 | 
h ; tne 


* 


- 

* 4 J 7 , * I 
- , ; "8, 

: - . . D 


2:43 4t « iS 


R 


e Tas. | aviny on rigen, „ ug. 


the 29th! which was not depending \ before. the 28th, and be- i 
_ cauſe, without "ſpecial matter ſkewn, it ſnideld be intended a 
good" award, Witk the Werdet, that W was made . "of and * 
- upon the premiſes.” (a). | 6: as * 
Tux ſame delratibgtiber M. een ven in a 1 ode mi- 
Auer caſes, 10 and in one it was ſaid by” the court, that” there - 
Vos io vceaſion for uh averment, that theſe were all the” mat- 
1 ers depending at the time of the ſubtnion ;. now depending 
could not be, uuleft they had been in ſuit before the 29th 5 PE 
becauſe 4 a ſuit \cannot be ſaid! to be begun and dependifg all q 
on the ſame day. we cannot, "however, ſubſcribe to the Accti> "| 2 
racy of this obſervation, nor can it all apply to any other caſe, ©* "Rs 
| _ where the Jiſtance of time between that mentioned in 0 . itt 
| and the date of the ſubmiffion is more than one dap. 
| Tuo n the proviſional clauſe” he inſerted in a vari ſub⸗ 
- miſſion, yet it will he no obſection to te award, that the arbi- 
trator had notice of a demand of à certain ſum by obe party” 
- againft the "qther, and that he made no award of that, if ia 
other reſpeQs the gward be good. Thus, Where the award” 5 
was, that the defendant ſhould Pay to the plaintiff ſeveral par- : 
ticular ſums, on ſo many diſtinct accounts, and that on the 
payment of ſuch ſumd, they ſhould give to each' other” coma 
releaſes. The defendant pleaded, that the plaintiff was in- 
deb to him for fees and diſbyrſements as an attorney in the 
ſum of 41. that hefore the award made, he gave notice of this 
demand to the arbitrator, and offered to make it appear to him 
and prayed that he would allow him that in the award; but 
| that the arbitrator made his award as ſet forth by the bat, 
without any allowance made, or conſideration had of the ſaid 
— notwithſtanding the notice : but it was held, that this was no 
objeQion to the award, becauſe the arbitrator was not bound”? þ 


i  tomake.the allowance, as. be ac .coolider. it-as not a _ | 
527 C B. n. Ward 877. Lev. Hi et 0 
(a) T. ar. ard v. | Jac 377. Ley. v. rer. bs $ Jac. E, 


3 Rol. Arb. B 24. Cro/ Car. | eod. term. 2 Wa 735 
: | | Mis. Bod. 8. C. 5 „ 
60 e *. Buſels Cw of Mi orgs | Ke PL 
* py s 9 „ 5 ö A 9 . 
. oc . 3 3 . x8." 4 1 + . TA 
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| claims hs Ss proper judge whether it ought to be. Jed 


or not, #6 be had, given” bis judgment by: "orig; 4 
releaſes. ba} ++ 


Ax award of one particulur, thing, for the ending ofa; Rong 


a matters in difference is ſufficient: as, Where the ſubmiſ- 


| Gon: was of all matters in controverſy, and the award taking 
. notice of ſeveral matters, ordered the defendant to. pay to the 


plaintiff four pounds, for arrearages of rent, and towards he 
et the houſe; this was held ſufficient. (b).. 


I the caſe of a ſubmiſſion of ſpecific ſubjeQs of RI = 


if no condition be .annexed that the. award ball be made of . 


1 and conoerning the premiſes, it is ſaid the arbitratoc may t make _ | 


his award of any of them, without conſidering the others. . 
This, however, appears. to; be a hard meaſure of juſtice, uo- 
les it be accompanied with the qualification allowed in 9 


| Roman law, even in the caſe of a general ſubmiſſion; bx 


' which if one of the parties had omitted to aſſert any particu- 


er claim, and the ar bitrator of courſe. made his award without 


conſidering that demand, the party was por. barred by the 


award, from afterwards enforcing the claim omitted, by a ſuit _ 


in the ordinary courts. (d And indeed there is a caſe repor ted, 
in modern times, which, as far as a-deciſjon at niſi prive, re- 
ported by one whoſe. authority is not the moſt reſpected in 
Weſtminſter Hall, can be conſidered as af authority, direQly 
contradidts the general principle here laid down. (e] This was 
an action of debi, on a bond conditioned for the perfotmance of - 


an award, At the trial, the Chief Juſtice is reported to have . 


ſaid, | that the arbitrators were bound. to make their award on 
all matters between the parties which had been laid before 
| them, though there was no proviſional clauſe of * ita guad. 


ee x. Tripper, E „L Titio ene non; 
33. 1 ſunt, nec arbiter de his quicquam pro- 
74) Hooper: v. Hacker. 1 * nunciavit : quæſitum eſt av ſpecies omiſ- 
738. 1 Lev. 132, . le peti poſlint ? Reſpondi, peti poſſe 
(e) 8 Co. 98. a. 5 Jac, Mid- nee penam ex compromiſſo comitti; 


Dick. pr Maynard. 2 Vera, 100. dem poteſt, ſed pœnæ ſub ugabitur.— 
{d) De er controverfiiſque _ om- | Pf. I. 4. t. 8. ſ. 43. 5 

nibus compromiſſum in arbitrum a (+) King v. 161 2 Joon... 

Lucio Titio et Mœvio - Sempronjo fac- | 2. 3 N K. B. BY Fes 


. af 


- 


0 


adlaton y. Weeks, Rol. Arb. L. 4. 3. | quod f 2 77 boe fecit, petere qui- 8 
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4 


Pe having overlooked Gm anne en 
been laid before; them: in W verde FO 
e 

As . non, Coke, _ 


ak ſeveral particular perſons, and therefore, if two _ = 


_- fide, and one on the other ſubmit, the arbitrator may make an 
award between one of the two of the one ah A the other of | 
hs other. part, and it will be good. () x 
THEREFORE where the a 3 two. © pleintifs 0: on 
ane ſide, and defendant and his wife of the other, of all 
matters and controverſies between. them, it or any of them 


- the award was held good, though nothing was awarded con · 


cerning the deſendant's wife, on account at the Ow" & LN. 
tuen them, or any of them.” (c Y 

80, if A and B on one fide, and e e . to 
Heart of J. S. of all, matters between them 3 J. S. may 
make an award of any matter between A alone and CG for the 
ſubmiſſion ſhall be taken ane, ne. perkaps there. was 
no matter between B and C. (d) 

- A$UBMISSION of all matters btw arenen has „ 
pre, more than one on one ſide, is the ſame as a ſubmiſſion 'of 
al matters between the parties, or either of them; and there- 
fore, on ſuch a ſubmiſſion, an award of a ſum to be; paid by 
one of the two io the fingle party, is good: though it was ob- 
jected, that the ſubmiſſion muſt be underſtood of joint demands, 
and that enen 9980 wo 2 ee debt was not within 


it. (e) ; | 


55 Bur if, in ſuch a caſe, i it PFs he fobmiſſion, f N tos 
were differences between the perſon on one ſide, and all the 


parties on the other, and the ſubmiſſion be with the proviſional 


clauſe; ; the award muſt comprehend all the parties, * $ 


erer e — ;ondi adage bp do 155 wc 


5) Vid. . K. 3 18. % al 
5 269. Mk ==] | 90 Attn 's. Moone xt Wit 


tra. 1 Lev. 140. 0 


ewbury. Com 
16 Car. 2 B. R. | Cf) Wu arri v. Paynter, Rol. Arb. 


(c) Hardres to. $. citel Hons; K bh * 
any Pole, Rel. Ard. Frys 
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„ diſtinQion, © 6 with reſpe& to the fahnden bene 
dition of not,“ is faid not to hold in the caſe of a reference by 
a rule by conſent of parties in a court of equity; for there, it is: 
Fad, unleſs the award comprehend all matters referred, it 
v ill be ſet afide, as not being a determination purſuant to the 
terms of the reference. (a) Perhaps ſomething/ like a- reaſon 
1 may be given for this apparent difference in the doctrine held 
| - on the two different ſides of the Hall. And perhaps the dif- | 
Y ference is more in appearance than in reality,---In: the condition 
of ſubmiſſion: bonds, though there may ĩn fad be but one ſub- | 
je of diſpute between the parties, yet a great variety of gene- 
ral and comprehenſive words is frequently -inſerted, nee . 
would, if in fact there were ever ſo many ſubjects referred, in- 
clude them all; but the inſertion of which does not be the 5 
exiſtence of more than one, The courts of la, therefore, do 
wiſely in impoſing; on the party objecting to the award for this 
cauſe, the burthen offtewing,' that in fact a greater number of 
things were laid before the arbitrator, than he has determined . 
but when the reference is by rule of s court of equity, greater : 
preciſeneſs is probabl y obſerved inthe deſcription of theſubje&s* 
; referred, and, by omitting to decide on any, the arbitrator 
T does not fulfil the intention of the court, which is-to have as“ 
final a determination by . e as worn have er er 
by a degree. | 
Os if the 5 55 amen up in ing terms, it cannot PR ; 
leſs neceſſary ina court of equity than in a court of law, for. 
the party objeQing to the award, ' becauſe it is leſs comprehen- 
| five than it ought to have been, to ſhew accurately that ſome- 
| thing wazin e in 1 which i is not ae the” 0 


award. 


. Ir an eur be of any ing ich ö is | 


Mut 1 be of any -againſt law, it is void, and the parties not 
Thing. againſt Law: bound to perform-it.(b) As by the Ro- 
man law no penalty was incurred by non 


performance of any thing awarded which was diſhonourable. (e) 


( Hide v. Petit. 1 Ga, Ch. 186. Dee ſi arbiter aliquid non ho- 
.Colwell,v. Child. Id. 9: j neſtum juſſerit. Ff. L 4 * 8. oF) 21. 

(3) 19E. 4 1. Rol. Arb. G. „„ | 

(e Nou en enen 8 ; Ys . FL 1555 . 
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Ss ate, 9 at la, was Fe = 


= "4: that t Elder oy PAY. 15. uy” y 


| 6 court po Ds dc 5 Ko were ene ar far fo} 


Bor this has ſince 1 ale to be 7 8 and, it bas TR 


. , 


10 Aer 15 4 os 95 ich i ie is not Wet 


2 15 8 or r morally in in'the KATE of the party." © Muſt not be wt 5 


üs void; 5 as that he ſhal] deliver Thing impoſe, 
pa 935 which is in the cuſtody or pawer 4 
a perfon | over e he hag no controul ; 100 that baſin; 


: er a ſtranger to be bound with him for thep payment of 


ſum 25 wey's for he cannot x cone, a 1 to be boil” - 


to 171 ſum gy, money at a. day which was, paſt at the e 


0 


5 the award; 1 but 1 in this caſe he ought. x . the money, 


| the 8 being the 78915 of the award, and not the Pay>.. 


. . particular da 1. or that he ſhall enter intq an 


© e to the 'other imme diately after the, award z for bene, 


time, is neceſſary, le} Yet perhaps at the, preſent day oy ins. | 


han 855 be con ſirved, « * within a reaſonable time.)“ An, 
awar Werers thee F iy «90. party ſhall infeoff;the other in 


21 


' H,s 
02. . 8-2 Liverfedge.' 4 1 Bl 8 204 1. ng por 1 
and Mary A 24. } 18 Ed. 4. e 
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of enter into a, bond, and immedi ately. after pay the money, 
| would be good, becauſe neither of them is impoſſible. (4). 
Bor an award, that the defendant ſhall 20 bound with ſure- 


7 impoſſible” to force Ihe approbation of the plaintiff. (3). 
So, we ate told, an award is void which orders. the party. 
wo do ſomething which has been already done, or which, if 
WE 4 were done, would not be effectual to anſwer the purpoſe i in- 
tended; as if it be awarded, that A ſhall releaſe to B the ſurety 
of the peace which he has ainſt him i in the King S Bench, 
When, in fact, before that, 1 has purchaſed aſuperſedeas out _ 
of Chancery, directed to ihe juſtices to diſcharge the. ſureties 
in the King's Bench, becauſe he had found ſureties in Chan- 
cery, and the Juſtices had accordingly difcharged them.---Or . 
if it be awarded, that he ſhall releaſe his ſuit againſt B, when 
in fact he had no ſuit againſt him ; or that he ſhall releaſe all 
bis right in a certain manor, when in fa} there } is no ſuch ma- 
nor, or he has no right | in it. (e) e 


the caſe of 4 bond, and that of an awatd; for if a man bind 
himſelf to do a thing which it is not in his power to do, it is. 
_ reckoned his own folly, and he forfeits his bond by non perform: 


na ance: but the duty of an arbitrator is to judge reaſonably and 
impartially between the parties, and he departs from that prin- 


ctcple, when he ordery any thing which i it is not phyſically or 
morally in the power of the parties to do. (a) 


Bur it isn objeAion to the award, that it is Aifcale for 
the party to perform 1 it, from the accidental narrowneſs of bis a 


circurnſtances ; as if it be to pay 20l. when he is not worth 1 
groat, or to give 20 tons of wine when he has not one. (e 


"AND," i the party's W that which is ed will . 2 
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land, , and immediately after delivery up. p the vl my * 


3 Wire Touch as the plaintiff wall approve, is void; fori 1 may * 


AND ingeneral, in this reſpeQ, « UiſtinQtion i is Wm 5 


0 56 Ed. 4. 41. Bol. Ark. 15 49 19 Ed. 4. 1. nel Arb. r. 


8 


4 


1 * 1 * N - 9 5 on * F 1 
25 / Ka, , . ; - y 18 5 


ru AWARD on vines. 


| weight with the court to give. ee to it, be BY todo itz 
us in) the cafe of releafing the öthef from ſureties of the peace, Me 
- where he is bound to keep the peace towards the releaſor and | 
all the king* 8 ſuh e ks x: by his releaſe, be cannot Gi OE 
charge the party ſo bound, becauſe every ſubject has am inte- 
reſt in the receguizance: (a). yet he ovght to releaſe, becauſe 5 
his releaſe ſhewn to the court vi be an inducement we then „ 
e the recognizance. (0 | — 2 

Ix the caſe too, of an award War one oof the' parties — — 2m 

procure a ſtranger to do a thing, a diſtinction is taken between © 
the-caſe, where he has no power over the ftranger | to compel „ 
| him, and that where be has power, either by the common a, 7 
or by bill in equity. In the former caſe the award i is, void, for ; 
ſo much as concerns the ſtranger," In the latter it is good; 1 
if ſtranger to the ſubmiſſion be ſeiſed to the uſe of one of the 

| parties, and the arbitrator award, that the latter ſhall cauſe the 
fleoffee to uſes to give artleaſe to the other whois in poſſeſſion; - | 
| this is good, becauſe the eefluy que uſe has ſuch, intereſt and 
power oyer the feoffee, that by ſobpens, out of 9 
can compel him to releaſe. (e) | | 

So, if it be awarded that one ſhall pay a 8 of, money to D 

7 the other, and that in conſideration of that he ſhall acquit him 
of a bond in which they are both bound to a third perſon 3 here, — 

though a third perſon be in ſome meaſure to concur, yet it is | /} 

| held, that the award is good; for if the penalty of the bond be 
not incurred, he may diſcharge the principal ſum at the dayz ' | 
if the penalty be forfeited, he may pay, and compel the.obli- 
gee in equity to deliver up the bond. (d) The ſame obſervation 4 
applies to an award that one of the parties ſhall diſcharge ie 
| other of his undertaking to pay a debt to u third perſon. (I. 
On the ſame principle, it is ſaid, that, admitting no objeQion » 
will hold to an award of a W or of a nonſuit, on 
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t 97 "IE 2 bein ey” n aw award 
Were muſt be an ac of the court, for it . is in pls power e 'of 
Pay, Tays Kale, to make default, * 'or to deny the aQion, © 

; As an award muſt not be « of a thing i im- 

off ere alen. pollible, fo neither muſt it be of a thing un- 

+. reaſonable, "Therefore a an award, that the 

Sb)oae party thall ſerve the other for any pe- 

ood of & time, is void; for it is Unteaſonabſe, as being contrary 


Fe, an award Is void which orders the party to do 2 thing, in 
the performance of which be 7 may ſubjeR himſelf to an aQiop 
Fenn e : this, in the times of ancient nicety, an award 
5 wh s conſidered ; as void, which ordered the party to pay money 
iz“ the houſe of a fronger, becauſe he cond not enter * 
05 ſe of a ſtranger without committing a W But, t that 
ke ſhould | pay the 7 moßey 4e at” or 40 near the houſe, was held 
| {$60d, becauſe, he might go to the houſe without entering it 
and committing a treſpaſs : (e) unleſs the owner of the bouſe 
bas land adjoi Joining to it, ſo that the party cannot come to the 
houſe without treſpaſlir 'on the land, for then the award was 
. conſidered as void, (a) 1 7 even in thoſe times, if the houſe 


* : 


_ award was conſidered more favourably. le) A nd now an award 
to pay at br in the houſe received the ſame con uQion, and is- 
taken to imply à licence to goto the houſe ; ( f ) eſpecially, if 
' it be in the houle of the arbitrator himſelf, for there a licenſe 
mall be preſumed. @) Or at leaſt the party may pay at the 
dcr of the houſe, if he cannot obtain permiſſion of the maſter | 
| fo pay it in the houſe.” ( ) It is on the principle of being un- 
- thar an award, that one of the parties ſhall pay 
only part of 4 debf due,” bac been conſi dered as void, it it ap- 
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ww” the Hel principles of civil liberty. (3) On the ſame princi ep 


# Which the payment was to be made was a common inn, the 
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But Where it does not appear by" the\ award, that a larger f. um 
is really due, but khat it is "only 1 in demagd, an award of a del Fa 
ſum is good. And if the ſubmiſſjon' be of all matters in differ- - 
ente, though the” arbitrator do not directly take notice 6f: any 5 
other matter but the demand of the larger ſum, it all be Pre- : 
Famed,” in ſupport of the award, that the. arbitrator ſaw, - upon 
"the whole, that nothing more Was Yue than he has given. 
Thu, where, to debt on "bond Tor performance of an awkrd, 

_ the "defendant pleaded no "award made; and the plaintiff i in 


| _ reply ſet forth an award, in Which the arbitrators took notice of 


721. being. i in controverſy for tent due, and awarded 30. in full 


_NatisfaQion and general releaſes to be siven; 3 but it did not ap- 
0 Pear by the award, that any other matter had been in dontto- 5 
| verſy, though the ſubmiſſion was general. The court were of” 


opinion that the award was, good; and further remarked, "that 


1 it was ſingular t the objeQion mond come from the defendant, _ 


wy in whoſe favour the award was; for by his objection he inſiſted 
e paying 721. inſtead of 50l. The ſtrength of the objefion, 


V 


however, muſt have been, that the award for a leſs. ſum was 
void, becaufe payment of the leſs ſum in purſuance e of | it, if e 
ward was not good, would not be a bar to the plaintiff i in _— >. 
"ther action for the original debt. (3) © WO: 
On the ſame principle, ok being onjult and belive; „ 
bas been held, that, where the queſtion in diſpute was the tak- 
. Ing away of the plaintiff 's goods, an award * that he ſhould . 
| have part of them returned, and that the defendant ſtonld r re- 
"rain the reſt,” is void. (c)---But if it had appeared that there was 
a diſpute about the property of che gods, an award © chat 
| the plaintiff ſhould have part, and the defendant ſhonld retain ko; 
the reſt,” might have been ſuſtained ; for then it muſt os 155 
been underſtood, that the arbitratsr adjudged the property of — 
fo much as he ordered 10 > be e to e deen i in t 


defendant. | ” 
_ {o) Cont 46 Ed. 35 4 Ser 6 cbt, v. ai . Is 
by F : 
3 Cont. NI. 45 E. 3. 76. By 1. 
hol * 8 b. 2 Bol f wy 5 


We _ 


1 „ warb on vurtadet. 7 
. Ax award muſt not be of s thing 1 
wa Muſt 12 e merely nugatory, without any advantage to 


. ie. iſe parties; | therefore an award that one g 


| them ſhall go to Rome, or t0 St. Paul's, is 4 
"9M a for tie can be of no ſervice to the other. (a) So, if aman 


and a woman ſubmit to arbitrgtion, and it be awarded that they 


; other of land in ſatisfaQion of an ation, if he to whom the re- 
_ leaſe is to be made bas nothing iu the land at the time, for that 


can be of no ſervice to him. But, in fuch a caſe, if he to whom 


mall intermarry, this is not binding; for one reaſon, among , 
| | Sthers, that it cqnnot be preſumed to be advantageous to them. (c) 
So, it is not a good award that one ſhall give 4 releaſe to the | 


the releaſe is to be made be ſeiſed of the land, ſuch an award 


will be good, though he ho is to give the releaſe has no right 


in it; for it is an advantage to have ſuch a releaſe, to bar the 


 releafor if he ſhould afterwards pretend to have title to the land. 


So, if before ſubmiſſion; one of the parties had executed 5 TR 


- leaſe made in favour. of the other, but had retained it in his 


own hands, and then, on ſubmiſſion of all matters, the arbi- 


trator had awarded that he ſhould deliver up all the evidences 
concerning the land, in ſatisfaQion'of a certain action; if he 


had not, delivered the releaſe, this would have been ; breach of. 


the award ; the award is good, though it be only to give the” » 
party. his oun evidences, it 1 8 an e to him to baue 
them without an action. (e) 
Mor val releaſes ate 3 4004 3 an 
award of them is good; and the condition of a bond to ſtand to 
an award will be broken, by not giving them, though there be 
no other means of N e e than op an N 
en be bond. % 
Bur the courts 8 went further than eh to require 
that an award ſhould be advantageous; they required that it 
. ſhould: give ſomething which appeared expreſsly to be a recom- 


Ea to the 1 againſt whom i it was pleaded. On this | 
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Principle, i is hold many places, (a) that an award that each "Wi 
| | * 
> 3 


2 ſhall be quit againſt the other of the treſpaſſes committed {Sy 
von one another; becauſe: theſe ireſpaſſes were equal, is not a 
bar to an action by one of them for the original treſpaſſes, be⸗ = 
cauſe, ſay the books, one muſt have a recompenes . In eier 155 
places, () however, ſuch an award is held to be good, i- 
died there ſeems no rational objection to it. On the principle 
of a resompenoe being neceſſary, an award * that the plaintiff 
© ſhall have bis. goods again, which had. been taken by the de- 
| fendant,” it is ſaid, is not good, becauſe i it gives no ſatisſae- 
non for ibe taking and detention 3 Ce) but, that if it be added 
that they ſhall be carried to ſuch a place at the expence of th 
defendant, this is a ſatisfaction i it is, however, no more a re- 
compence for the taking a than the award ha 
the addition of this clauſe. - JI 
Ex in thoſe: times it was et that. « an HS that 
5 « whereas each is indebted to the other in 40s. the one wall 
ee e been ue it is a ee Wo 
Ir on 2 « ſubmiſſion - a dee i it is . laid, the bittet 
award that if the defendant will ſwear that he is riot guilty, he 
| ſhall go quit, and he accordingly ſwear, this is not a good award, 
and cannot be pleaded to an action of treſpas, becauſe; ial i 
the bock, (e) nothing is awarded to be paid; or rather, ſays 
Rolle, (/) it cannot be intended to be the e 121 
_ - which he waged his law. VI | 
As the intention of parties e their... 1 1 
diſputes. to arbitration, is to have ſomething 22 
aſcertained which was uncertain before, it is a | 
general rule that the award ought to be ſo plainly: expreſſedy, 
that there may be no uncertainty in what manner the parties 
are to put it in nee, but that they may certainly o 
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What ir is they are tees to do. It "6 40/48} athens buys 9 
thecivil aw, (a) that the arbfttater hould pronounce an un- 
_ cxttain award; and the Engtiſh' law has, iir this“ teſpecd 8 . 
_ adopredyhe Tame language. 68) Therefore an àward, that- 1 
oe r the parties ſhall pay the other for certain taſt work ad = . 
dis work, without mentioning the fur," s'void. (7 
rus plaintiff and defendant having certain diſputes concern- | 
ig a Piece of land, ſubmitted them to arbitration. The wel 
 trator awarded, amongſt other things, that the defendamt ſhould 
enter. Into a bond to the pfaintiff, that the plalntiff and his wie 2 
mould enjoy thetand; this was held to be void, becauſe the ar- 
bitrator had fixed no certain ſum for the penalty of the bon; 
and there was rio means by which the ſum could be'aſcertained 7 5 
for it was held; that this did not reſemble the cafe of a covenan 
by the patty himſelf, to enter into a bond for the enſoyment of 
land, in whieh, if no ſum be expreſſed in the covenant; it i im- 
Phed that the penalty ſnall be equaf tothe amoumt of the fand. (h 91 
Two fubmitted all matters in controverſy” between them, 
and it was awarded that the one ſhould pay to J. S. the'one 
balf, and the other the other half of à certain debt due to J. 
S. by two ſtrangers, who were bound to J. S. at the requeſt of 
the two ſubmittants; though the fam in which the two ſtran- 
gers were bound was averred in the plex 1 in which this award 
was pleaded, yet two juſtices againſt one (e) beld the award 
was bad, for uncertamty in not having mentioned the ſum. 1 
But one (7) of the two theught that this might have been | 1 
aided, by. an averment that two ran were bound to J. n ' 
m no o other obligation but TING is) eee c1x a ö 
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| .* , ſobmiſſon was: * of. all controverſies conmrging: ba 
9 right, tile, and poſſeſſion of 200 acres of land, called . 
11 ferne Linge s it was.awarded, that in, the waſte lands of tha 
vill of Kelſlocne, the ona ſhould have the brakes growing there 
duriog his like, paying to the other 26, per annumy- ui in cha 
award no name was given to the land where the brakes E,] 
for this reaſon the award was held to he yoid for;unertaintys 
| nor would the court admit the aid of an averments+bat.the land 
i Where the brakes grew: r wan the ſaid; lend called, Kelftorne as 
 — Livge in che ſubmidion, and no. other nog dinerſe gs \ becauſe” 
they ſaid, they could not ex pound the intent of the arbitratom ( . 
Tur condision of à bond being to perſorm the award: of: - 
J. S. made between A. and B. of all controxerſies and demands 9 
between them, it was awarded, of and concerning the pre, 
| miſes, that A. ſhould permit B. to enjoꝝ certain leaſes of cer- 
| dein lands they in his poſſeſſion, - which were the lands of W 
 _ 8. and then the inheritance of A. -A paying the gente, n, 
7 | performing the covenants in the leaſes, and that B. ſhould pay” = 
the errears. of rent due to A. after: his purchaſe :, notwithſtand i 
ing an averment that therb were two,ſhillings of the arcears of 
rent then due, the award, ad to. the payment of the arrest, 
was held void for uncertainty, becauſe it did. nat appear by the 
Jon, at mullat time after the purchaſe, the rent begams aeg, 
ö for that B., the leſſee, could not know at what time As the 
J purchaſed the reverſion of W. S. nor had be any. 
3 means ol knowing it, unleſs A. or W. S. wo of pre Him 8 
1 Des. wich he. gays nat compel them to do. C N , 7 
ö P xERRNATs, in the thtee laſt caſes, the courts appear 10 1 
1 | have been abundantly nice z the'ſame obſervation does not ap- 3 
=_——— ply io an equal degree to ſome of thoſe which fallow... "I „ 
; | To anaQionon the caſe for the value of a quantity. of malt, 1 
me defendant pleaded 2 ſubmiſſion to arbitration, "and s © 
of award that. he ſhould pay to the plaintiff ſomuch for each arr. 
We | 2 ROD e of N was then fold for; the award was hag # 
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Wha dates; becauſe it was not mentioned in what = 
ee the price Was to be taken, and portiaps in dae ait je | 
FE,  _ -mighObefold for #gtcater price than in another, () 
. bs Aw award; that the defendant: ſhall deliver certain grade 
©  Pattieularly named, and three boxes; and vera] books, ere 7 
e Bading ine *bodks;?” -isliable to tlie ſame objection of u 
_ - inity 2 the books ſhould have been particularly deſcribed, un- 
| Teſs it hall been faidthat'the books were within the bowes; 8 : 
„ — "which'they wobl@have been ſufficiently aſcertained. (ö) S0. nn 
© nx eee parties ſhall deliver up to the other a 
—_— . - n writing obligatory; br a certain bill obligatory Which he 
. Pro ' before?” /is'altogether uneertain, fot it does not "fay- of 5 
IM What ſom; nor of WINK penalty the bond is, Its "whont it 
uh . | . r ) een . 11 reit nme 
3 Tur ſame thing labern aid of an award « ihar one of the 
4 ander thould'give ſexurity for the payment of a ſum of mo- 5 
ney, either in one groſs ſum; or at different ſpecific times, 
or annually for life; becauſe, it is ſaid, be cannot teil what = 
>. kind of ſecurity is meant, "whether by bond or dtherwiſe. (d) ; 
Ir was awarded; that one patty. ſnould pay n certain —- 
fam to the dther, by different payments at ſevetal Gays, the laſt 
- of which" payments ſhould be two years after the award, and 
that on the laſt payment, the payee. ſhovld_give'a feleaſe of 
all actions to the day of the date of the releaſe; it was much 
debated, whether the objection of uncertainty ſhotild* prevail | 
againſt this award. The judges who argued in favour of the 
| exception, and who ebmpoſed the majority, 0 argoed'in this 
way: It is uncertain whit the date of the releaſe was intended 
td bez if it be on the day of the laſt payment, the award of | 
1he releaſe "itſelf is void; becauſe many cafes of ation may 
4 have accrued fince the 1 time of the ſubmiſſion; and if it muſt 
Et | be left to the election of the party himſelf to give fuchi a releaſe 
31 5 * will*be good, gel is, „with a date at the day of the oo 


2 83 ts 4 eee 23 5 7 wh 
nd * 4 


9 70 Rur v. Dambridze. Rel Ad. 100 Dapoil v. Wildgvote.'a Salts. LE oh 
260. Thynne v. Rigby Crs, on. 214. | | 
2 2h, Cee Ogle. 14 W. gs Tipping v. Smith. 2 Str 2727 
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1 ret aware oe curiesez. e Thee - 
wien be ey ele to give it any other date; [a befote the — 5 
„„ — which would not be ſufficient. The judge wlio' — 
gued i in favour of the award / (0 faid, it muſt 2 taken to be 

ſuch a releaſe as would-be good, if expreſily. awarded, and hen 
tit muſt be antedated ta the time. of the ſubiniſſion and the; „ 
date could deceive nobody. (5)—In-ſuch a caſe, rhe judgment #290 
of a court would, t ane en nn ä 
4 opinion. ere pie AS © 
5 I. that, 46; which the objedtion aficortainty3 is clay on  — 
be aſcertained either by the gontext of the, award, or from 15 =_—_ 
nature of the thing awarded, or by a manifeſt reference to Tens: Wo. 
. conneded with it, the objection ſhall-not prevail. 
On a ſubmiſſion by bond, the condition of which: 3 1 3 
eee between the plaintiff and the defendant con- -- 
- —  - cerning apiece of gr | ſituated fouth of the plaintiffs houſe, | 
_ adjoining, to the river Thames, and uſed as a wharf, and: the — a 
erection of ſeveral piles of boards and ſcaffolds. on it, of _ — 
the! plaintiff complained as being a nuiſance to his houſe an 
award: was made, adjudging that the defendant: ſoould; enjoy 560 Fo 
1 piece of ground ur wharf, arid that tlie ſeaſſolds Should he pul- „ 
led don aud removed. An action deing brought on the bond, * 
and on the plea of % no award,” ' this being ſet forth by the - = al 
- plaintiff; and a breach afligned-in the defendant's. net having 
pulled down the piles of boards and ſcaffolds, ihe deſendant de- 
| murredd to it as wanting certainty, becauſe it did not order bßʒß 
dun they ſhould be pulled dong aud it was argued;: __. . 
> id not appear on the face of the award: that the land bel e 
» £0 the defendant,: ſo that he could go, upon it to pull downtl = 
. .. nuiſance: withour being a treſpaſſor z for. it Was only ordered, that 1 
f he ſhould uſe: the ground as a Wharf, which rather. imported 9 
= f that it was before. diſputed whether: it was his property or nat 3 „ 
and the award, that he ſhould uſe it as @ wharf, did not decide 1 
| it to be his now : it only gave him à liberty of wharſgge : :; and | A 
i it were admitted to be his ground; yet the plaintiff might 
1 abate it if i it. were a nuiſance $: _— en 3 1 


if 
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a. wb e —— 
by; him 40 hoe it is one z and if it EY ah aides, © 
vet the erbittatots, by awer ding chat the. plaintiff ould pull 
zt down, might have enz bled him 10 do it without being a treſ- 
waſſo : avd it being left indefinite, pbether-the plaintiff. or 
Axæfrodant ſhould pull it down, the à ward was, void for uncer- 
et 1ainty;- If any one be ready! to exclaim. that this mode of req- 
| Gong: is too-technical and puerile 10 hee ſerioully autrated | 
the attention of à court, let him̃ treat it with more reſpedt 
vbeb he is told, Ihat. it is the tesſonisg of Lord Chief Juſtice 
Holt. It gectived, however, this aoſwer fromthe other: bee 
_ judges, Ce) that the ground mutt neceſſarily be conſidered as, 
belonging to the defendant :” for it could not be ſuppoſed that 
the arbitrators would have awarded that he ſhovld-uſe it as a 
bar, if they had not conſidered it to have been his ground, 
and hy declaring the erection of the deals and ſcaffolding to be 
n idifſance, and ordering it to be pulled down, they could only 
mean that. it ſhould be pulled down, by him on whoſe ground it 
Was ereficd. The cuſe was the ſame as if a debior or acreditor 
ſubmitted to an award, and t he arbitrators ſhould award that 
the debt ſhould be paid, or that it ſhould be releaſed; here it 
vat muniſeſt that it muff be paid by the debtor, or un- by 
the greditor; And it was'compared to a caſe which had oceur- 
red in the reigu of Edward the fourth; (4) where the condi» - 
tion of an obligation was, that the great bell of Milden Hal 
© Hould'be carried to the houſe of the obligee in N, at the coſts 
of the men of M, and there weighed and melted Ge and 
32 ſhould make of it a tenor, &: though it was not 
he ſhop: weigh the bell, yet it was adjudged that the 
| obligee; who was a brazier, ſhould weigh” it, berauſe it bes 
Jonged to his occupation te do it. A writ of error; however, 
wis brought of the judgment, which was iy favour of the'plain- 
tiff, in the Exchequer” Sue, but before. Ne e the | 
parties Sgrecd. 
Ir was held, in the ſame Y 8 NE ae is | 
to the Ward, it would be taken as dated trom the day of the 


deliver) , and that if any et vas ordered to be done at a cer- 


5) Powell, Powis, and Gould. li Mod. 244. But more fully reported | 
} 9 Ed. 4. 3. b. Arnote. N * 1036. 0 br 


4 
"IS. | 


3. sees ses. „ 5 


| P _ taintime 1 thy date, that time ſhould be, reckoned from the 
„ delivery, which might. be aſcertained by averment; and, in 
this caſe, where. the ſcaffolding was, ordered to be removed 

within filty-eight days from the date of the award, which in 

15 8 had no date expreſſed, it Was held that the time ſhould: 

N be teckoned ftom the gih of October, that being the day on 
5 which. it was e in the ee to Pons been delivered to 

the parties. 5 

| | Ax award, < that ao the parties Gall acquit os 3 . 
| 4 bond of 200l. of © thefeabout, in which they were "bound to 
B, for payment of 105]. of.** thereabout, is ſufficiently: cer-/ 
tain 3, for being of « bond given td a particular perſon, and 

with a penalty, and for the payment of a ſum nearly aſcertain- 
ed, it ſhall noi he preſumed that there are any more than my 7 

„ hich will anſwer the deſcription in all theſe teſpe Qs, (0% 

Ax award, 6 that the one ſhall ſeal and deliver a demiſe — 
* the other, or his aſhgns,” is is certain qnopghs. 1 an inder. ; 
ane « to himſelf” ( . 
Ax award, ce that the plaintiff. ſhall pay - „ bs, 7 
tain ſum on 2 particular day, and that then the defendant al! 
tecaſſign the land morigaged to him by the plaintiff,” is fu. 
_. figiendly certain, though: it do. not ſay for what term the re. 
aſſignment ſhall be, whether for years,. life, ot ſee ; it ſhait "nl 
be, underſtood to be for. the whole intereſt mortgaged, (eh 4 

1 50 - Wazzz the ſubmiſſion was of all controverſies, eie / 
a voyage, and it was awarded that, one ſhould. pay his part ab 
the expences of the voyage, and allow, on account, bis pro. 
> portion of the Joſs which ſhould, happen to the ſhip during the bo 
voyage z this was held good, becauſe the os As dad the lots /- al 
might be aſcertained. by calculation. (a): Mie 1 4, 
„To pay the charges of a ſuit“ is c 1 5 theſe —. 
be aſcertained by the attdrney's hill. 2) So, © that the one (hall © 
pay to the other all ſuch moneys as he had expended about the 
en of a a fuit ;! ' for that may be afcertained by. Chi 1 43 


fa) den, v. ee ab (a) Beale v. Bete 5 5 
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What was i fat laid out. (% So, * that ine endet tint . 
pay as the: plaintiff and his attorney, by bin e nch talt- : 
- make appear. 45) CARE a RA 
So it might 33 awe 8 ee '« . 
the one ſhould pay the teſtator's charges, debis, &c. in the,), 
Spiritual Court, as far as his aſſets went; would be good, be- 
a both the charges and the aſſets might be aſcertained. (7 
So, it might be ſuppoſed, &« an award of a ſum, provided be. 
1 0 party; to whom it is awarded-make affidavit of it before a ma- 
© giſtrate,!! might be ſupported; but an award that he ſhall male 
ſuch an aſſidavit as the other party ſhall tequire, is rep out 
uncertainty of what affidavit he will require. (a) 5 870 
Ir is no objection to an award, that it benden as that 
one of the parties ſhall enjoy a houſe for three years and @ half, 
and ſhall pay his rent every half year ; and that if he fail in pay- 
ment, the award for the enjoyment of the houſe ſhall be 
void. (So that he ſhall pay the other 19]. on condition that 
each ſhall acquit the other; for it ſnall be taken as 2 poſitive. 
injunQiov that they ſhall acquit one another. ( ) WOET 0 TE Ne 
8d it may be made with a penalty, to attach on the non-per- 
ſormance of a preceding part; as to pay 1 al on two ſeveral | 
days, and on defauli of payment Oy geſt Gy, to Pye the oy 
_ Tal. immediately after. (8) 7 55 
Ax, here it is left to beben ave ta PUT pre- 
ciſely the thing awarded, it will be ſufficient if that event muſt 
neceſſarily happen; as if the ſubmiſſion, he with reſpect to a 
way leading to a houſe, and the award be, that the one ſball 
give a, bond of 300l. to the other, Payable at three years end; 
and in caſe the way be taken away, then that he. ſhall pay . 
by aCertain Tos and if iots; A certain ſum: more. (A) © 


— 


= 


fo Hanſon v. Leere 4 v. a Ne LEnipe. N 29 
and a Me. 2 Vent. 442. nach | 5 350 a id Bond v..Frowe. = 
_ (6) Rous v. Lud 1 Keb. 369. et Jac. i 
vid. ace. Linßeld v. Ferne. 3 Lev. 18. et 57 Linfield v. rere. tes 1B, 
ante page 886. J i Kockhill' v. Wetherel. 2 Keb. 
(e) Semb. cont W Pree- 838. 
n h Collet v. Poyell. à Keb. $54, | 


A 


— 


— 
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a Tr 4 the re 3 
thing or another, is not ſubject to the objection for uncer- 
tainty; for when he has done one of the things fie has yes - 
formed the award; as if the award be, that he ſhall deliver up 
to the other patty a certain deed; or pay him gol./this is fun- 


cCieniiy certain; and ſuch an award in the alternative ſeerns to 
be the beſt mode of compelling a party to exert himſelf to. pro- 


cure the performance of what is not ſtridtly within his o 


; as in the caſe before mentioned, if the deed were 0 


the cuſtody! or poſſeſſion of another over whom he had no con · 
troul, the award would be void, if it ſimply ordered that he 


| ſhould deliver up the -deed, becauſe it might not be in his 
| power to obtain it from the perſon,” in whoſe poſſeſſion it was: | : 

but the alternative of delivering the deed, or paying 5ol. Will ve 
a a motive for him to uſe his endeavours to have the deed deli- 
vered up; and if he cannot, the 5̃0l. will be ſome fort of recom 

pence to the other for the want of it ; perhaps, in juſfice; the 
other is intitled to have the deed, and it is withheld from him 


in conſequence of ſome miſeonduct of the firſt ; it is therefore 
but juſtice, that, if he cannot have the deed itſelf, he ſhould 


bave a penalty ee to Wee he IR fuſtain by the 


loſs of it. (a) 0 


Lon Chief Joſtice Coke isfaid to have pt the 1 vn 
dom of Chief Baron Manwood, in adopting this expedient = 
an alternative award, to enforce the performance of 5 | 


for which, had it been awarded ſi imply, the award, accord- | 
ing to ſome rules of conſtruction, would have been void. 


No objeGion can be taken to award for want of certainly; 5 
kenne it appoints no time ot place for the payment of a ſum 


of money, though it be in the power of the arbitrator to ap 


point a time for payment, or for doing any collateral act ; be-, 
cauſe the award ſhall Oleg reaſonable conſtruction; 3 the 


party ſhall have a reaſonable time to pay the money 3 4 demand js 
within a reaſonable time ſhall be ſufficient to entitle. the  oppo- 1 


ſite p to recoyer: and the FRY is perfealy. immaterial. (8) 


(9) Vid. Lee v. Elkins. 12 Mod. et vid. Philips v. gh Str. 0 
s, 586. Lutw. 545. | | Barnard. * » * 993 f 
0 2 — 311. 1 Keb. 92. 
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” wr + 1 1 award may be aſcertained by a reference to 
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A, (ﬆ) «> ke 7 „ 22 | 4 Ts. 4h 11: e Fo 5 uy q V 
An eee 1 caſes, may x IN 


a * Wien 3 mitted to ſupport an award which has an 


 may'be helped by an appearance of being uncertain. (5) Thus, 
Averment ee wherever from the nature of the thing, the 


ſomeihing ele, there an averment will „ 


, q 4 * "4 
4 8 85 * 


4s; 2s > if it de, be to pay the money expended in a certain ſuit,” 


an averment * that ſo much was expended,” will ſupport 1 it. 0 


So, where the deſcription of a matter in diſpute, is not ex - 


Aly the ſame thing in the award as it is in the ſubmiſſion, an 
avenyent.mm, piegdang .** that the thing ſo differently deſcribed, 
is the ſame thing,” will be ſufficient io ſupport. the award; 
thus, | whers the ſubmiſſion. was .concerving an incloſure be- 
- tween Barton Don and North Down, and the award purported 
to be of an encloſure, between the defendant's down and the 
don of J. S. it ſeems; to have, been admiited, an averment 
& that the encloſure mentioned in the award, was the ſame 
with that mentioned in the ſubmiſſion,” would have ſupported 
the award: but for want of ſuch . avgrment 0s, plaintiff 
failed in his action. (c 
Buer if there be no means by oh the thing, eas 
awarded, can be reaſonably aſcertained, no averment of the 
E.. will make it good. Thus, if it he awarded « that the - 
one party ſhall pay to the other ſo much money as ſhall i in con- 
ſcience be due,” ſuch an award cannot be ſupported by an aver- 
ment, that any particular ſum is. due in conſcience.” Jt was 
by expreſs buſineſs of the arbitrator to aſcertain the ſum, (e) 
So, An award, (3 that the defendant ſhall pay the plaintiff 


fa). Seladond diem poſſe ſiatuere Sem, agi ex Ripalato', non roten, 
arbitrum puto et ita et Trebatius vi- | n. 12. 
_ detur ſentire. Pf. I. 4. t. 8. ſ. 21. n.. 2. (b) biet. per Gould F, 4 Lord 
Intra quantum autem temporis, niſi de- Raym, 612. 
tur quod arbiter juſſerit, committatur | 77 Vide ante page 13 13 
 Gipulatio, videadum eſt. Et, fiquidem | Tt) Withers 9. Drew. bre El. 676. 

ies adjeQus non ſit, Cælſus ſeribit, in | pl. 5 8. 
fe quoddam modicum tempus: quod (e Watſon v. Walden Bey 28, 7. 
ubi præterierit, pœna ſtatin, peti poteſt | 3. Far. B. R. 
et web 6 ter n N ju- | e 
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_ Wazere it does pot appear. from the. 5 telt, that - iy 1 
was mage Fc of, my L ypon the-premiſes,” an averment in-plead- q 
ing, that it w it is ſaid will not bel it; as where: mo- 
ney eee ee e one party to the other, butat, 8 
was not ſaid, on what account, nor was it profeſſed to he made = — I 
of and upon the premiſes: the allegation of the party that it 
was ſa made, was held not ſufficient to ſupport the award. in 
this. part. (5) Let it ſeems difficult to conceiye a reaſon, why - 
it ſhould not ha ve been preſumed to have been made of and 
upon the premiſes,” rather than otherwiſe.· Howexer, it it 
is laid Gown in the more antient reports, 28 4 thing not to be 
difpu uted, that where the award is. not referred by. the arbitra- 
tors to the ſubject in ſubmiſſion, or is not any generality com- 

5 piehending it, the averment; of the party that it is all one, 
cannot expound the i inte! > arbitrators. (c) As if t the ſub- / 
miſſion be of a manor, and an award be made of an acre, and. © 
i does not appear by the award itſelf, that rhis is parcel of the 

Yo ” e it cannot be made good by an averment that it is. (d) = 

£2 So, where it was awarded, , that the d I _” 

1 NG plaintiff zl. 10s. but it was not ſaid: for what; Hobart 4M 

; held that this implied nothing, nor could it be helped by aver-: ö 
ment. Yet in the ſame place he ſays, chat, if an aQion were * 
pftrought for the treſpaſs, no doubt this award might be pleaded 9 
With an averment. But why an award ſhould be pleaded in bar 
of an action for the cauſe, on the ſubwiflion of which the 
ts” was made, though that award cannot be enforced, Jeems' , 
do require ſome explanation. However, Hobart adds, . 4 Y 
there was no judgment given in this caſe; for though he him- | 
ſelf was, and continued ut the time when be reported the CON 


' 


3 kran 4 Saund. 292. | 44) Per Cc, Ch. j. 3 13 7 3 


% Bacon v.  Dubarty, rd Doderidge, but Honghton 307 — 5 
RNaym. 246. 12. Mod, wh ol 49" ee 9 
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ve cy ade,” and th Felt” Eöheürreb, yet Re wil 
Wes varying after warde, and (© t hung, and be thinks it Wab 
compounded,” for he heard no more of it.“ (./ AN" 
be. Dung, the principat object which parties Have in 
20% Be ful view, when they ſubmit to/arbitration, is to pre- 


"UN ee Fe any fiture Kigation | on the ſubje& of the 
' tubmiſſion, 'no rule is better founded than that N 8 


that an award ſhould be final. (BJ): F 
Ir is en this ptinciple that it has big uniformly held, chat: an 
e that each party ſhall be nonſuited in the action which be 
bas bebught againlt the other, is not good, becauſe a nonſuit does : 
ot bar them from dringing a new action, (c) An award ought- 
"ww fol Joalities, Tays Newton'; 3 it ought. to be a final deter- 
* mination 4 the parties ought to be bound by it it for e ever; i it ought 
to inflict a penalty on him who does not pelform it it; 5 and it ought 
to be fuch, : that performance way "be compelled by the law : Ap 


awardofs  nonſuit, continues he 


deficient i in. all theſe reſpeQs; 
it is not Goal, and the party is * perpetually. bound by. it, be- 


_ cauſe he may bring another aQtiony and he cannot be: compelled 
by the law to be nonſuited. What is meant by the requiſition 
ha: * that the award Would infli : 4 penalty « on n him who, will not or 


„ £44 


that i it is meant, that every award ſhould bein the alternative, 
6 do this, © or ſulfer a forfeiture on failure of performance, for 
very few awards are ſo penned: neither can it be ſuppoſed, that 
it is intended that the thing itſelf which is awarded, ſhould con- 
.raingny myſtic 1 virtue, which ſhoold deter the party from diſo- 
decience. The laſt requiſite cleaily refers to that diſtinQion | 
which was antiently t taken between an award for money, and an 


8 award of any thing. 6 collateral ; Pu the word & collatere[” being 


- technically uſed to contradiſtinguiſh, money from every thing 


ee for! in thoſe times, an award for any“ collateral” 2 


ccd not be enforced, unleſs there was a bond for performance ; ; 
if, however, there was a bond for Performincs, the ad might 


(a) Hob, 49, 80. Nichols v. Crus- Fr. 17 . 8. l. 37. 


Uiion, (e) 19 H. 36. Fhbt, - . a. 0 
(4) Non differendarum litium cau- N. 45. 4. : 
K, ſed tollendarum; oy arbitrum itur- } | 7 p 


1 . Vos forfeit | 


_ 


1 nonſuited without a judgment, and that, therefore, the nou- 
ſuit is in part the ac of the court. + But!this:iobjeRion-wanld  . 


— 
- 


— 20KP1%A08- „ a 9 


5 ee el bond by not. being nonſuited walls 
: een not doing any other ſpeciſie thing [he GD 


indeed made to an award of a nonſuit, that the party cannat 


extend to the award of every act, tothe accompliſhment oi Which 


the concurrence of the court, ot of a third perſon / is nee Ire 
; yer, in the very ſame place where this objeion Eten ts the 


award of a nonſuit, it is laid down. that an award dt that one of 
the parties ſhall levy a fine is govd, though a fine cannot be levi | 


 ed-withgut the act of the court. (a). The only well founded; obs 


JeQion, therefore, that can apply peculiarly to the award of 


nonſuit, Is this, that it is nt final becauſe it does not bar the 
party from bringing another action! Had the queſtion, indeed, 
temained yet undecided, it might have been ſaid, in analogy to 
2 theconſtruQion put on other caſes, that he, whoſuffered  non- 
ſuit, but afterwards brought another action, nominally perform- 
ed the award, but in ſubſtance was guilty of a breach: wever. 
_ the worde nonſuit” ſeems io be ſopeculiarly appropriated t0/exs - 
| preſs one particular idea, that its meaning cannot be ſo far en- 


tended, as to imply a breach of ſuch an award, in bringing ano · 


f ther action! for © that an award of a nonſuit i is not final,” has 
| beer uniformly, Sls: from the. time of the, 7 5 books, to the 


a Preſent day. {b) he 


Ir was formerly Ted, e an SAG? 4e of 3 8 
ance of an action, was not equally liable to the objection of not. 
"ou final, as that of a. nonſuit, becauſe; the party is not bound 
» A diſcontinuance from bringing another action. (c) It was 
Toon, however, diſtinguiſhed f. from the caſe of the nonſuit, by ob- 
ſtroing that the diſcontinuance was altogether the act of the party, 
namely, the making default and not proſecuting his action how 
Uttle this diſtinction affects the queſtion, may beconceived; by 
what has been obſerved a little abobe. However, Rolle tells us 
"that, © if it be awarded, that” "each: ſhall diſcontinue. the actions 


Which he has againſt the other,” this is goods but his opin * 8 IP 


"(s) 5 Wan: 22. Wee qt 4 6 Mod. 232, - ki K. % 
) Vid: the places before cited, 1 e Vid. — above et 
Ad. Arb. T. 15. 16. 17. F. 9. 7. 
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m the parties have not an equal advantage.” (e) But in another: 
places iris memioned: as a thing decided; © that! un-award 1 


| one ha pe 


for granted, chat nb ohje ion can be caker to ſueh an award. (e) 


T r ente e vba. 


bebe bos io be founded on the nn 
Rnal ; fot he immediately adds: te but ĩt i otherwiſe, hen one 
in ordered vo diſeontinue, and the other io give a releaſe; beraufe | 


a ſuit” is good, becauſe it is in thepower 
or not: (Hand now it ſeems to be taken 


A award, S that the party ſhall enter a retraxit in u ſoit 
which he has depending, is clearly final, becauſe, after a retraxit} 


the plaintiff cinnot nen We for the ſarhe | 


caufe. (4) 34S Ot EMO go vigtSh bi 1 IT HS 1 * 
An a wurd, that all fuiteſhall ceaſe,?? 1 final: : it t mal be taken 
28 if it had been ſuid that all ſoits mall ceafe for ever 5 no new ſoit. 


eun be brought, white thoſe-ordered to ceaſe are depending, be- 

_ eauſetheſe may be pieaded in abatement to the others, nor ein 
theſe be proſecutec becauſe pf the award ;'that operates us a re- 

Ieaſe, and conſequently extinguiſhes the right; for'if a man re. 

leaſe his a con, and have no other remedy for his right but the 


aQion, that diſcharges the right; in the ſame RG 


ing the fuit;- determines the right of the thing, becauſe he his 


no other remedy but by ſuit, and therefore the 2ward is final: () 
So; an award, ( that a bill in Chancery ſhalt be diſmiſſed” 


is final: it ſhall be taken to mean, © that the fuit ſhall __ 


bow ever;” that alone deing a ſubſtantial dilmiſßon. 7 
80, that what is awarded on one fide, ſhall be „ 
Ades dennen hg Siber, vill aid the award ſoſar as what 
is awurded on the other is not completely final; for the word 
<« demants' extends to every thing ich the one has a right to 
demand or exact from the other at the time of the ſubmiſſion. (g) 
, A-award, * # Bow he n in 75 r hal one 5 5 


15 1 bs * 
4 Del. 1 Bal. Re . cer 5 3 v. Grevlle. 6 Mai. 3 
MOL: ; Rep 3 | of m. 96 f. 96 e 
4 fe. o Croke, in th an of Gray, 1 Tippidy v. Smith. - 2 Str. 1014. wich 
276. Is ſeem⸗ 1 * 
Ve) Vs Bernardo 463 n Borten 1 
(4) s. H. 3. 22. Phbt. 52. b. Brooke 234. 1 Salk. 7s | 
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af theifame term is good, 640 But ais a 
| award © that each party ſhall bear his o expences in ſulto de 
| pending between them, though not liable to the objeftionof _ 
not being mutual, is bad for want ef being final, without the 
addition * that the ſuits ſhould ceaſe.” ( Now however; it 
is apprehended, it-would be preſumed, that it was the intent of. 
the arbitrators that the ſuits ſhould ccaſe. And this opinten i 
ſupported by the judgment in the ſollowing caſe ''Toanudtion 
of treſpaſs; and falſe impiiſonment, the defendant plended an 08 
award which run in iheſe worde, Whereas there has beemse 
uit at law between the parties, that has run to a great 'expence 
on both ſides; and it being leſt te me to male as end of it} Id. 


law; and that the defendant pay the plaintiff five ſhillings; for. 
his making the firſt breach. in the law. The court were u- 
_ _nimoulſly of opinion, that this was a fair and reaſonable award} 
and that it muſt neceffarily be preſumed the ſuits'were to tene, 


"ng, (r ) V Kg? tat e Wes 
By the civil ale i 0 arbitegtor declared that the one pare | 
ty owed nothing to the other,” though he did not prohibit the 
latter to ſue, yet, if he did, notwithſtanding, ſue, he forfeited. | 
the penalty of his ſubmiſſion. () And witty us, at this day, if 
there have been ſuits depending between the parties before the Ny 
ſubmiſſron, though the arbitrator; take no notice of the cold, 
yet if he award mutual releaſes, it ſhall be preſumed that ho 
meant each ſhould pay his own coſts. (e) And without ſuch 


4 — ' 
8 8 
E .-X& - : l N 
8 . * 


. be made if 2 
there were no other objeQtion to the award. 5 


Wir n reſpeR to a bond which the one party had * . 
other, i it was awarded, * that the obligee ſhould: not. ann, — 


nor cauſe to be een Wen . the t on the T0 


1 Senn v. EINER Gro. E 326 Fee non . eters. daz I | 
eb. 381. quid petiiſſet, videri coutta arbitri\Seny fy 
(eh But 274. Hawkins v. Col- tentiam fecille. Ff. 1, I. 4. b. 8. 1. 8 
clo ap oo page 118. Fo _ n. 1 : 
(4) iter pronuncinſfet, '# Dict. Bull J, ü — 
Wt videri Titium debere Seio Ih tametſi e 00 * Uh 791 1 
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indeed, that the award did not extinguiſh the duty, by merely 


ordering that he-ſhould not ſue ʒ̃ it war however anſwered that 
this ſhould be taken according to yes of the whey: which 
was to,extinguiſh the duty: ( , 8 


I!, the awardbe as fal as the ii ee 


— 


. that-is; ſofficient., Marſhall, # the inſtigation of Knightiy, 


brought a qui tam action againſt Philipps, on behalf of himſelf 


and the poor of a pariſh: Philipps, for himſelf, and Koightly, on 
behalf of Marſhall, ſubmitted, by bond, all matters in difference 
 erweentheparties, to arbitration. It wasawarded, that Knightly 
"ſhould execute a covenant to indemnify Philipps againſt all coſts, 
damages, and expences which might happen by means of any 
further proceedings in the qui tam action: an action on the 
ſubmiſſion bond being brought, and after no award“ pleaded 
by the defendant, this award being ſet forth in the replication, 
dne objection was taken ic it, as not being final, not putting an 


end to the ſuit, but only giving a new aQion of covenant; it 


vas indeed allowed, by the judge, (5) who ſupported this ob- 
jection, that if a bond had beemawarded to the plaintiff, io in- 
demnify him in the ſuit depending, that would have been good ; 


for there the arbitrators would have aſcertained the penalty, as 


the conſequence of his not performing the award: and though, 
by executing this bond, he had ſatisfied the arbitration bond; and 
the plaintiff's remedy. was of courſe gone upon that, yet there 

ſubſiſted as effeQual a remedy on the bond awarded to be exe- 


cuted, as there was upon the other. But, in the pteſent caſe, 


by the execution of the deed of covenant, the plaintiff's remedy 


> | onthe arbitration bond was gone, and there was only a remedy | 


on the covenant left in its ſtead, which was a ſatisfaQion in da« 
"mages to be aſcertained by a jury. But the otherjudges thought 
- that the award was ſufficiently final, and that at any rate, it was 
not competent to the defendant to make this objection; the 
arbitrators had in this caſe done every thing they poſſibly could = 


do to fender their award final; they could not have awarded 


| that Marſhall ſhould difcontinue the ſuit, which he had brought 


e Milwood v. Stokes Rol. Ard. 0.7. (b) Page n :; 


85 un lebst of lim nd ne poor of the patiſh, bor et. Would 
| have been to diveſt an intereſt out of the poor which was veſted 
| in them by the commencement: of the Sion: and there was By 5 "0 
m difference between the award to execute a INIT = 
| a covenant, the remedy was hy a Sion in both caſes. (% Rs 
I Is the award be of a-thivg. to be done at a future an 
. final if it muſt then be abſolutely done, as if it; be to pay i 
__  git-three ſeveral days to come. ( So, to give a note or ab 
5 for the payment of money at a future day: ſe . But ii it ds. 
|  pend on a condition. whether it muſt be executed on hot then it 
is not final ; as if it be, that maney ſhall be refunded if it 
| pear afterwards that the party was nos intitled to retain by 
Ir was awarded, © that if one of the parties ſhould, within 
| four moniths after the. date of the award, make out, that two 
tons of freight were diſcharged by him at 161; per ton; and that 
if the other, within ten days, ſhould make oaths, that he received 
the two tons of freight. at 19, per tons and not more, then that 
the firſt ſhall pay him 1 al. more than was awarded to him in | 
the former part of the GA Rſs A the difference on, twa tons 
K 16l. and 10l. per ton.” The inelination of the court. ſeemed 5 
to be to conſider ewe wa A was Ln OR... —ä— 
1. _ time of making it. (e | | | 
Tus fame' opinion. 3 8 2 77 it wk Rs i Faw the 
| one ſhould pay ſo much money tothe other, andthe latter ſhould | 
give him a releaſe, provided that, if the firſt ſhould be diſcharged 
of. any arrears dus ta ſoldiers by an ac of indemnity, ihen he 
award. ſhould. be void. So, an award; “ that, if the plain= © 
| UG on accu, prove cena articles aging th defendant then . _ 


175 ho WS v. Kaightly. Str. 5e | pela ation whs ts pay high e a Cam * 
84: 1s, 38% 4%, 463. | money, 
g is. $4. 166, 270, but in the latter | - 2 per Dodderidge Palos, LF 
#5 book | — * $6 9 wich 17 55 en 1 Ste. 1684 
brought intiff in ent 11 ä : py 
action, and that it was he who was * 2 922 v. Whiting, 6 v. . 
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of 80, alſo, that 11 the et act's out, ue 0 bee 


2 judge, any diſburſements made on ac count of the plaintiff, 
that the pfaimiff ſhall pay them; bot in caſe the defendant do 
not prove thefe matters within a certain time limited, then we. 


arties Thall give general releaſes;“ (5)—=this is not final. 
""WHEtkx the firſt part of an award is final, and 4 provifeis 


Ani added, giving a power to either of the parties to ren- 


der it void, , by an act to be done within a limited time after tut 
| appointed for the. performance of that which makes it finat;the 


_ provifois teptignant'to the former, and will he rejeQed.— Thus, 


Fit be awarded, „that each of the parties ſhall, within four 
days after the award, reteaſe to the other, all actions, ſuits, and 


demands, before the date of the ſubmiſſion bond, with a proviſo, 
that ĩf either of the parties ſhall be diſcontented with the award, 
or any part of it, then, if within twenty days after the day for 
making the releaſes, the party thinking himſelf aggrieved ſhall 
pay 10s; to the RE the award fhall be void, and either of 
them be at liberty againft the other as before the award i | 
this proviſo being repugnant to that whigh was to be executed 
before, ſhall be rejected, and the former part of it ſhall be va- 
lid ; for every award ought to be reaſonable. and indifferent be- 
tween the parties, and one part of it not repugnant to the other: 
but Here it would be contrary to theſe principles to conſider the 


award as totally void, and to ſet the parties at liberty, the one 


againſt the other, when they tad made mutual releaſes; or to 
permit the one, when the other had releaſed, to diſſolve the 
award, by means of the proviſo. —And it would be abſurd to 


cConſider the ſubmiſhon- bond as forfeiteg, as it muſt be, by not 
making the releaſe within the four days, and afterwards to 
_ conſider it as becoming not forfeited, by the diſſolution of the i 

* conſequence of the proviſo. (e) ; | i 
- BOT where the proviſo 1 is not merely repugnant tothe other 


nt the Rich 9 5 15, 16 


qo Selby v. Rage! comb 6. (e) Diet. by de court in 
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ſtruction bf the whole, the award is not final, there the Whole 


award is wic. As if in the laſt caſe the proviſo had been, 
4 that either of the parties might render the award void, by pay⸗ Td 
ing the 10s! within the four days limited fot the making of the 
releaſes * for here the award is not final, it being left to the par- 
ties to determine whether it ſhall be ſo or pot. 0. i the 
proviſo had beeny that within twenty days after the ,,, 
made, it might” be defented'6n the payment of 10s.” for here the 
108. might have been paid within the four days as well äs at any 


| ſubſequent time within the twenty, and the party not bound to 


wake the releaſes, becauſe, - before the expiration of the time ' 9 


within which they were to be made, that would have been dojie 


- which the arbitrator intended ſhould render the award void; + 
and therefore the award not erg: finaf at porn time when it was We 
made cannot be ſupported: (a) /* 5 12 42 ; . A ** » 


. 


I — * 


Tux laſt rule to be obſerved in the „ 25 
tution of an award is, that it ſhall be mutual; The award _ 
that it ſhall not give an advantage to one par- * ul 
ty, without an equivalent tothe other. TH i 
tule ſeems to have atiſen from an idea of juſtice miſapplied: vn · 


derſtood in the general ſenſe which the words of it convey, it 


| ſuppoſesz that it is impoſlible for two pariles, who fübmit to 


arbitration, not to have committed mutual injuries z and that 
it is equally impoſſible for a man to make à groundleſs com- 
plaint againſt his neighbour :* fome of the ancient caſes Ber” 
that the judges adopted+he rule to this extent. 

Ir two ſubmit themſelves to an award pf all ceſpaſtes, 3 5 
che arbitrators award; e thut the one ſhall make amends to the _ 
other, but award nothing that he ſhall do to him again, this, 
ſay the judges, id a vd award; for all is for the one party, 
aud bothing for the other. Here they mirc it Sina % 
for the injuries not to have been mutual. Ll 

Ir it be au arded, it is faid, © that one ſhall go dt of allae- | 
tions had by the other againſt m, and nothing be ſald of the | 
e which the other has FIT Ras? TY is wia wh the g 
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| defenddnt-plead; + that the plaintiff and POTN is 


plaints between them to arbitrators; Who awarded, © that the 


defendant ſhauld go quit of all actions and complaints had by 
ih plaintiff againſt him, without faying any thing of the c- 
- tions and complaints which the defendant had againſt him, the 
Plea is bad, becauſe, adds the-court, the one ſhould be diſcharg- 
ed of all aQions, and the other would receive nothing in ſatiſ- 
scon: berg they would not preſume that the defendant; had 
dg action or complaint againſt the Plaintiff, nor that the cm 
hint of the lattet againſt the former wh in e oni ia of Who | 
- arbitrators without toundatian. SIT 137 I 
Tur day however, admit, that ifi it Is expreſied. by 2 
esd, chat the injuries were mutual, and equal; and that there- 
fore nothing. is given on either ſide, this will be good. 7 Thus, 
if the award recite that the plaintiff. had committed a. treſpaſs 
_- againſt the defendant, and that the defendant had committed a 
treſpaſs againſt the plaintiff, and for that reaſon order, that 
the one ſhall be quit aggin@ the other, and the other againſt 
him: this they ſay is a good award, becauſe it is mutual. ( 
Tx principal requifite, however, to form that mutyality, 
about which ſo much is ſaid in all | thecaſes uſually elaſſed under 
this role, is nothing more than that the thing awarded to be 
done, ſhould be a final diſcharge of all future claim by the party 
in whoſe favonr the award is made, againſt the other for the | 


_ cavle ſubmitted ;- and therefore. the preſent rule amounts to 


nothing more than a different form of expreſſion of that'caſe,, 
which requires that an award ſtiauld be final Thus, in the fame 
e where it is required that an award ſhould be mutual, "= 
is held, that an award, “ that one party ſhall pay to the other 
A certain ſum. of money, in  confideration of a debt lung due, i 1 
good and the reafop given is, chat the party paying the money 
ſhall be diſcharged of the debt, which i is a a r 
to ſupport the award: (5) 5 5 
Fur moſt frequent nee 01 85 hy of 
wautualuy, is that eee is awatded: on one” wv 


bie 6. 117. 21 H. 6. 9. Lge 6. 35 Br. ldi. pl i cites fume caſe. 
© dal ne | 1 5 . wy 
| 25 125 1 3 9 5 : . 


FINS | 1555 . 5 : Is a ; 25 2 "Ep 295 F 3 

Las 5 "4 band on euren. © 50 ns 
2 there jos debe esl to the other in tetum for it is Un 3 
6+ 19 formly held, that a releaſe would render the award mutual; o 


_ | the releaſe mult operate to the-bentfit of the” principal i in the 55 
. ſubmiſſion, and not pe conſined to his attorney, who ſubmits 47 . a 
dior bim atlealt this is the cone luſſen to pe drawn from « cafe, I} 
© the authority of which hav not yer beet overruled —An-atof- 

—_ ney, on behalf of his client; ſubmitted by bond to perform an oh 
4 . award: it was awarded that the attorney ſnould pay to the ther 
"ppp party 345lL and that the attorney and the other party ſhbuld . 
give mutual releaſes, namely, that the other part) ſhould fa 
_ releaſe io the uſe of the 55 attorney,” and the attorney te mne 
other partyt this was held to be an award only on one fide: | 
te attorney, it was ſaid, ſubmitted on behalf of his Qient;'and 
nothing was a warded to his client, the releaſe not being exprofoly = 
awarded to the uſe of the latter, but to that of the attorney: a 
then the award being only that che attorgey fhoald"pay. the mo- 
ney, without ſaying on what account, it is not good! without | 
te releaſes; bat it was admitted, that if the reledſe had been to | 
tte uſe ef the client inſtead of the attorney, the award would  .. 
haye been mutual, and therefore good:;(#) The place of the 
_ releaſe, however, may frequentiy be ſupplied, by words from 
wi it muſt reaſonably be eondluded that the arbitrator meant 
ble pactys againſt hom the/aw/ard'is made, ſhould be diſcharg- = 
fo 2 ae dat fe. 'Phus/ in the cafe preveding, it was 1 
admitted in argument, that if the money had beet awarded to 
de paid by the attorney, .in ſatisfaQion'of aft accounts, or 
4 for all money due” from the client; or if the award had pur- — 
ported to be made; . of ble the premiſes ;“ the award 7} 
would, in any of theſe caſes, have been good without the +>", 
1 feſeuſes, becauſe then the payment of the money would of W 1 
5 - have deen 4 good diſchurge to the elient. F 

q So, it has been admitted that a an award 4 Vocal ſuits 0 4, a 

ceaſe was equivalent to an award of a releaſe. W 1 8149 5 1 

So, that all “. controverſies" ſhall ceaſe, and that 8 {| 


f 


155 8 : | pay rod. to the other, although the other have OE 1 
| J Bacon v. Dubarry. Comb, — [ae < ande v. Ofen 2 Mod, ” 357 
e 246. „ "4 
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him, for perbaps ay the books, he had — avg 

Re ren (a. 12 5 
Ax award Was ade 16 at ng wide 70 premiles,? that odd 
ſhould payto theother. Lol. at a certain day, and that the parties 
. . aforeſaid ſhall continue in love and frie ndſhip as formerly it was 
Held to he an award on both ſides, and that it ſhould be intended, | 
un ſatisſaction of all matters between the parties, more ef; pecially | 
| = was ſaid, that the parties ſhould: be friends as formerly. (3) 


6 „ ſubmit all matiers between them, and the award be 


5 pt land upon the premiſes, in mannerand farm following,” 
that is to ſay, that the one ſhall pay 4]. to the other; it is 


5 .  :ſaid, this is # good award on both ſides, for being made con- 


deerning the premiſes, it cannot be intended to have been made, 
but in ſatis fa ion of all matters within the ſubmiſſion; and can- 
not be take en to have been for any other cav'e. (c But about the 
ſame time, it is ſaid, that, where an award was made of and 
upon the premiſes, in manner and form following,” namely, that 
the one ſhall depart from his houſe, and remove his hay, and pay 
to the other 3l. this was am-award only on one fide, beeauſe it 
was not made of the premiſes. generally, but in munhen and ferm 

| fallmwing. (4) | Yet this is exsdly in the ſame terms as. the i * 

-tcoduRtion of the award in the caſe immediately preceding. 
A s an award“ that money. ſnall be paid in ſutisfa Stiou, 3 
e good, ſo other words may. ſometimes have the ſame. effect z thös, 
at is a good wand! </ that the ane ſhall pay 101, to the other r 

A, treſpaſs 3 the ond, cl, for? implies that it is to he in fatisfac- 

Wy tion of rhe treſpaſs.? (s) Or to pay ſo much. for afrears of . 
rent * for that ſhall be taken 5 in 8 of aarrears, and 5 
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oy (a) Cole“ cafe 8 70. Bol. =o 05 Mane v. dra 1 Rol. Rep. > 
K. 10. 8. F. ame, Kaipe.- 13 and | 1. Rot. Arb. F. 6. | 
14 Car. 2. 1 Lev. 88. cd M. 13 Jac. Nichole v. Grun- 
. Raymond v. Popley, oy” on win. Rol. Aid. K. 11. | Brownl, 
. the-ſame award Popley v. Fopley in 58. 8 C. Hob. 49. in which laſt 
tze ſame term. T. 8. Car. on ge- eh it is ſaid that go judgment was 
murrer in debt on the bond, and | given. 
- breach afgned- in ; non-payment. Ro“, (e) Ormlade v. Coke. Cro,. Jac. 
Arb. * 13. vid. IC. O. 1.4. ai 8. F. Hob. e 405. 


3. : F910 2 1 


— 


— 


S 


* 
* 


„ Tas, bens on. urls. „ 4 151. 


8 po party diſcharged. by payment. (e). S0, (“ for, Rey 3 
the firſt breach in the law, implies that the ſum awarded. 


- ſhall be taken in ſatisfaQion, (5) Vet, 110 the ſubmiſhon 


was of all ſuits depending between the plaintiff. and defendant. 
in, the Spiritual Court ** for tythes; and It was awarded, 
thaf the defendant ſhould pay 408. to the plaintiff ““ for the... 
ipthes, on ſuch a day; it was held, that this award. Was 
not mutual, becauſe nothing was awarded for the advantage 
of he defendant, as | that he ſhould be free from. ſuits, or fome- . 
thing equivalent: it may he obſerved, however, that the, 


award, being of 40s. Fo for the iythes, it mull neceſſarily be 5 


ies, that the 40s, were intended to be in ſatisfaction. e 
Ax award recited that there had been conſiderable dealings 


between the plaintiff and the defendant, that the plaintiff had : 


paid to the defendant. all his demands, and that 401. were due 
to the plaintiff, apd then ordered that the deſendant Gould pay 


to the plaintiff the 40l. It was held, that the recital of the 5 
dealings between the parties, and of the payment by the plain- 25 
tiff of all that was que on his part, implied that the payment 
of the gol. by the defendant ** intended to bei in full 1 fac- 5 


tion of the debt. c | 
"IT was awarded that the defendant Old, pay 40 the 8 


ol I ON on or before a certain day, which the arbitrators ad- 


judged to them tor the coſts and damages they had ſyſtained by 
reaſon of a ſuit commenced againſt them without cayſe by the 
defendant, and that all ſuits and differences ſhould ceafe which 
were between the parties beforethe date of the ſubmiſſion bond 
it was objected that the award was not mutual, becauſe it was 
no benefit io the defendant to ſtay | his own ſuit. and pay 151. 
coſis ; ; but the objeQion - Was conſidered to be without, founda-. . 
tion; as indeed nothing but. the grolſe(t miſconception of the 
real meaning of the rule, which requires awards to be mutual, 
could have giyen rife, to ſuch an objection. () +). 
Is the more ancien t reportd, however, the rule ſeems to bare 


50 Hopper. v. Haeker,” ' -Low: 4]. 7%) Elliott v. Cheral. "Lars "$41: 

B (e) Watmough v. Holgate. 2 Vent. 
05 1 Bur, 277. $4 4447448. 8. p. Comb, 412 wm 
. en Karri c r Bo... . ee eee ee py, 
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| 15% by ? Tur Awiry on viride ; 
| been fo underſibod, that either the dike which was PEO 


„ Kirby v. Pigot. 25. Car, 2 


4 * 
* 


— 
% 1 _ 


muft of itfelf imply a diſcharge to the party againſt whom the 


5 award was made, or ſome poſitive terms muſt have been added © 


which ſhewed the arbitrator's intention that a diſcharge ſhowd . 
be the .confequence (a) for otherwiſe, it was thought, it 

could not be known for what cauſe the thing awarded was to 
be done, and therefore Waun kane be phi, to be ail. 


* charged: . 


Iy it had been awarded, that . obnger, i a auge 60 
bond, ſhould pay the debt, if it was not added that he ſhould 
thereupon be diſcharged,” the award was held not binding for 
want of mutuality,” becauſe the payment of the money due by 


a ſingle bond could not be pleaded to an action on the bond, 
+ without a releaſe. (e) But this reafon, ſince the ſtatute for the | 
: amendment of the law, 4, has no longer any weight. 


Ir i it appeared, however, dy the gene ral tenor of the award, 


rhat the thing awarded to be done on ane ſide, was intended as 


a recompence. for injuries ſuſtained by the other, that was cou- 


ſidered as rendering the award ee toarutl, without wy, 


words of difcharge.  _ 

AN award *'reciting. the ſubwid on to have been at all ” 
ferences between the parties; reciting alſo, that theſe differences 
being underſtood by the arbitrators, who were ſatisfied. that 
certain allegations, made in a bill exhibited by the plaintiff in 


the Star- chamber, agamſt the defendant, were for the moſt. 
part known to the latter to be true, namely, « That the de- 
fendant had taken of the plaintiff 408. for a- ſuperſedeay to te- x 


_ verſe an outlawry-againft the plaintiff, but had not reverſed it; 
- that be had taken of the plaintiff 208. more as a fee 1 


to de due to him on an execution for 261. ſued againſt the plain- | 


tif; neither the defendant, who. wag then under · ſheriff of 
Doffet, nor any one for him, having ever enſorced the eneccu · 
tion; that the plaintiff had been impriſoned, y me ans of 
the defendant, by one J. S. who had arreſted him without any 

fa) May v. Samnel, . Rol; Aub. [Rte here; that a A bond 


Fs a bond without a penalty. 


3 Keb. 140. 1 (e Hob. 49 Brown. 386. 
16) it / may not be Riogrther oſe- 


„„ Gps | warrant 
£9 9%, Ie BB wy 5 pet 8 8 


FS. 
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n 18. 1 73% 
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% p 
— 


/ 


4 


int de 80 OY 405 that the ae eee 
pelled by J. 8. 10 pay 20s. for this unjuſt arreſt; befote ne Ws ; 
permitted to go at large: reciting furxher, that the plainri- 1 9 
was an honeſt man and of good reputation, and s tradefman, | 
having a wife and fix children, and that by reaſon of the eit. | 
cumſtances before recited he had ſuſtained great damage, fe 

dal and diſcredit :? ordered the defendant to pay to'the Na j 
500l. by different payments, on certain ſpecific days. It was 5 5 0 
objected to this award; that it was not mutual, becauſe the 15 1 1 
hey were not awarded to mn ren, in achtern for I, —_ 


Pu _ dale! be ne oy be av 4 ve ft the 1335 
| wrongs, 6 oh a rb 04.2] 94 7 . — 
Ax v it may, Does be ſafely ud Hl that i it i bot ne-. 
ceſſary that the award itfelf ſhould expreſs that à flimm awarded | 
to be paid, or an act to be done in favour of one of the parties RES” 
mall be in fatisfaQian ; or that it ſhould contain any equiva» |, | 
tent terms: 4 diſcharge to the other muſt neceſſarily be preſum- 
ed from the payment of the fum ot the performance of the act. 
Thus, the defendant havir ng pleaded to an ackion of treſpaſs, 1 
iat the plaintiff and he had tabrtitted the treſpaſs' aforeſaid"to' | 
arbitrators,” who had awarded that the defendant ſhould pay fü 
the plaintiff yt. on a certain day, and alſo two thirds of fuch © .'- 
colts. as he had been put to in and about the fuir,” the fubmifion © 
| having been after an impatlance i this was held to be good, 
a no releaſes were awarded, nor any words of fatisfacti n 
were uſed. (5) It ſeems indeeda little extraordinary that we; 
plaintiff, im whoſe favour the award was made, ſhould have 8 
objedꝭ ed to it, for ſo ſingular à reaſon as that the money to be 8 
paid to him by the defendant was not awarded to be in fatisfac- 
tion or diſcharge of any thing, and that nothing was awarded 
eee tothe defendant oF for his benefit: : the objeQion can 


(a) 7 Car. B. R. Burbidge- v. 2 e ee SEO: 
Raymond i in a writ of error on' a | ing, though they thought the aware 
judgment in C. B. where it had been e Arb. K. 17. 

adjudged a void award on derrurrer. (3) Tomfinſon v. Ariſkia. Comyne 

But B. R. affirmed the N tor | 328, 
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Eo FRE AWARD OR JMPILAGE. 3 


hi mam to common ſenſe on vo che principle;. than a 


ſuppoſition that had the plaintiff ſued on the award, the defend- 
ant might. have objcQed to ĩt for the Teaſons now aflign 4 * 
* plaintiff. N : 

19 an action on a hood 1 he the —— 
an awafd, the defendant pleaded that no award was made: the 
Plaintiff] in his replication ſet forth an award, * that the defend 
ant ſhould. pay to thejplaintiff, 121..00.2 particular. day, end 
take away his mare and colt from the plaintiff's within a week: 


7 this was held to be à mutual award, becauſe. it ſhould. be pre- 


ume, that the poſſeſſion which by the award the plaintiff ap- 


5 255 == to ha vg of the mare and colt was legal, as by diſtreſs for 


e feaſant,. by bailment, or, other erat by, wp * 
WL fl might have juſtified, the detention, 8 


Tuxsx two. caſes ſeem fully to juſtify the nos which | 


immediately precedes them. ; The firſt is indeed the caſe of a 


pafol award” and it dogs not appear whether the ſecond was by 
Parol or in wrüing: the condition of the bond enabled the ar- 
. Þitrator | to make his award in either way, and the feplication 


| only ſtates that he made and: publiſhed his award within tHe 


time limited, but does not alledge in what manner: there ſeems, 
- however, to be na good reaſon. for making any diſtinction, in 
this reſpect, between an award by parol, and one in writing. 
. ALL the preceding. rules apply only to particular parts of an 
award; but there are many caſes in which, though the award, 


F in particular paris, be void, becauſe theſe are not conformable to 


ſome one or other of theſe rules, yet it is good for the remain 
der. And there are alſo a great many caſes in which the cir- 
cumftance of its being void for part, renders it void for the 
whole; but i in order to conſider<his. part. of the ſubjeQ. with 
advantage, it ſeems proper to collect what i is to be found i in the 
.Is former times, the courts,conſidered 

How Awards ſhall awards, with reſpe& io their conſtruc · 

be . tion, in a very different manner from that 


fe 4 with reſpeR | to the conſtruction of awards. 5 


Ae EL, ? 5 in which they: NI deeds and wins: ; 


00 Cooper v Hitt Lute." $39. 
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i 9 they: beld ought, to be conſtrued contin the 5 4 


intent of the parties, and the meaning vf the words ic be col> 
| leQed from the whole of the inſtrument put together; hut an 
award they conſidered to be in the nature of a judgment, which. 
ought to be plain and correct, and that therefore there ought - "0 
io be no neceſſity. to colleQ the meaning of the arbitrators; 3 2 
that ſuch a collection would not be their judgment, .butthe« ; | 
Jeckure of another of what they had imended to decide. (a)... *-. 6 4 
In attherence of the courts to this rule was in many in+ * 2,” FI 
i ſo rigorous and ſtrid, that the power of, referring dif- +. 
putes to arbitrgtion, inſtead of beipg a benefit to the. parties, „ 
often well merited. that. reflection which 'a learned judge once of 
made with reſpe& o references. at wif PU: RS PvE. our 1. al 
knew any good to ariſe from them. ä _ 
Ix thoſe times, even a miſtake in the recital abs as F hy men- | 
” Hed? in the farmer part of an a rd, was thought ſufficient e 
do render theaward void, thavgh. 1 it would otherwiſe have been el 
_ bs hus Where, on a ſubmiſſion, af the tile of copyhold 
ſand, the arbitrator, after awarding the payment of a ſmall ſum 
of money by o one of the parties, on the twenty: frlt day e of + 
May, ordered the other to releaſe to him on the aforeſaid firſt 
day, omitting the word ws twenty,” all his right | to the copy- 
hold land, and that three yeats after he ſhould make further a- 4 
 furance; the award was held,to be void, on account of the _— 
omiſſion of the word ©, twenty,“ becauſe there being no ſuch. . "i 
day before mentioned as the firſt of May, there was no dax 
from which the three years could be calculated, and conſequent- N * 
ly no further aſſurance could be made. (4) The court thought" 1 
they were nat at liberty either to ſupply i the word „„ 
Phich would have given eſſect to thei intention of the N 1-1] ; — 
js or to rejeſt the word (e aforeſaid,” ” which, though a little devi- 


LE Ving leg his meaniag, vo. have. made the. award * 


„ certain. . ,- 8 
To wards the end of the reign 705 Jane the grſt, 8 7 
05 junges laid down more liberal rules to be obferved in the 

: conftruRion of awards; holding, that they ſhould be interpreted, 


( Brownl. 92. Yelv. 98. Arb K. 16. Q. 6. ond ac. 1 49. $8 by | 
Yeh; — v. e 5 as 97 989. 1 8 
8 ; : | | OL 5 7 as 


| us „ Aunv nn, GS 


ns dsc derer dg woche iotenlonof the arbitrators; et 7 bl 
ſhould be conſidered, with the Tame favour as the” © arbitrium 
boni viri,”! in the civil law; that therefore they ſhould not be 
taken ſttickly, but liberally; according to the intent of the par- 


ties ſubmitting, and according to the power given to the arbi- 


_  trators: that all actions“ mentioned in the award ſhoold be 
74 taken to mean . all aRions, over which the atbitrators have, 


8 power by theTubmiſſion 3” and that if there were any contradics | 
tion in the words of an Tear ſo that the one part could not 
ſtand conſiſtently with the other, the firſt part ſhould ſtand, 
and the latter be rejected; "but that if the latter were oy * 
N eite“ of the former, both parts could ſtand. (a) 

80, it was held, that if an award were made ock in 


Atte of all controverſies without any limitation, - : 


mould be conſtrued to exten? only to 1 controverſies 72 are 
wirhin che ſubmiſſion. (4)® * 
Ar, by manifeſt implication, Fra appear, "tick, if — 
tively expreſſed, would renter the award . A is * 
b pol . 
Tar fubmiltion w was of all controverſies FLY the — 5 
and; it was awarded, that the one ſhould pay to the other 0l. 


on a particular day, and that the other, on the receipt of the 3 


10ʃ. ſhould give to the firſt a general releaſe.” It was obj 
that if he to whom the 101. were to be paid refuſed. to recei © + \ 
it, he was riot bound to give the releaſe, and the award, fot 
chat Treaſon, was only on one ſide, and therefore void: but the 
objection was overruled, and the award held to be good; be- 
cauſe, when it is awarded that the one ſhall pay 10l. to the 
other, it is, dy neceſſary implication, awarded that the other 
ſhall receive it: in the ſame manner as if it had been awarded 


that the payment "ſhould be i in ſatisfaQion of all controverſies 


between them, in which caſe it muſt have been implied that 
the other ſhould receive it in ſalisfaction⸗ in the preſept times 
5 * will MT ſtrange that there ſhould have been any arr: 


4 a}. Di&. per Doderid Palms os. 3 Bulſtr. 
0) ws caſe, cred 8 1 . N ven e, 


* 


Y 


i 
} 
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ENT n on UMPLBAGE, e Wn 
| fr te jeden of a dourt in this caſe;. but in Ihe weige o 


Charles the firſt, the matter was ſo far from being clear, that / Z . 


. the unſucceſsful party nat being: ſatisfied with the judgment s 


| the covet; belowy appealed to parliament. in a Writ of ertor, 3H L 


where the judgment was: confined: by. _ qpigion. of all che 


jvdges (e) Zen aer a in e d fn 


Ax award 4e that the one ſhall keep . the yoodl in 


diſputes! e ſo much money to the other, . muſh" 4 


| conſtrued in the ſame mannet as ii it er amen A 


: tively4/*5 that he: ſhould pay. 70) (4) a; 2 $45 > * ER At. 77 E * * : 


Ir was. awarded 4 tbarth2-deſendacs ould pay ce | 


_ plaintiff, and fetch away his mare and colt 3” it was 
f that it was dot awarded that the plaintiff ſnould deliver the ; 0 
1 mare and ceh: it Was een that that muſt , 


- 


s Mod. 35. 3 Ld. Raym. 963. 


* 
5 


implied (e! if) ef e 46 : f 
80, ae apfqackly be Fappolads eee 5 
was; ** ibat the plaintiff, for, wok done, ſhould * accept“ 

bill ef ſae from the defündant, of the; eighth pari of a ſhip,* 

there could have been no harm in imply ing that'the:defendane 

ſhould * give“ the bill of Ale: in common language, a mm 


canhot accept a thing, which it is not in his option to have, and i | 


it could not be eee en n e 26n/x-hig 
bound to giue it. (dc) Ann e 

O the ſame 3 e 3 are r | 
at plaintiffs ſhould pay 30l.. to the defendant, and that they 
ſhould: receive their goods. left by the defendant in the hands of 
4 third perſon for-their.uſe,” were good, neee 
ſhould be bound to procure the delivery of the goods. (e) 

Ir vs warded “ that the deſendant ſhould enjoy a houſe. 


of which the plaintiff was leſſee for years, during'the term, f 5 


paying to the plaintiff 20s, yearly: this as conſtnued not to 
be merely a condition annened to the award: of the defendant's, 
enjozment.of wa bauſe, but it Ward 219646 tothe a part of 


* up: n Nn Xx? "4 3 
(a) ww mY e cue e 
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4 But f — 55 7 
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(6) Stiles v. Trifte. © 1 Sid. 64. 
(e) Hooper v. Hirſt. Lutw. 18 
e Raym. 6124. 
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"theaward-iiſclf, that being evidently the . ofabe ell ⸗ Ho 
 trators iu andit-was held, that an'aQtion of _ on pr mor Sn 
F would lie ſor the non· payment of the 208. () . 
Fat wbmiſſton was of certain ane reſpo8ing 4 re 

Tan | ah Ts. and the arrears of runt iſſuing out of certain land 
the award was in ſuch terms as theſe, © that whereas itappeared 3 
Pr tothe-arbittators that 1 fl. remained due to the plaintiff, they 
- _ ordered that the defendant ſhould pay him 7 108. in ſatisfac- 
Bon of ſo much of the 13“. and ſhould aſſign to him the wine 
licence :“ it was held, in the firſt place; that though it was not 
expreſſed on What account the defendant was indebted to the 
ORE plaintiff, -it ſhould be preſumed to be for no other cauſe than for 
we est g and ſecondly, though it was not ſuid that the wine 
=_  licenee ſhould be afligned in fatisfaQion of the reſidue of the jan ; 
doe better opinion was that it ſhould be ſo prefuned: (5% | 
Wort the words of an u ward have any ambiguity in them, 
3 Fee. to be conſtrued in ſuch a manner as to give effect 
to the. award. Thus, if money be awarded to be paid “ in 
= full of alf demands * theſe vords ſhall be eonſtrued to 
maeean in fol of all demands up to the time of the ſubmiſſion 
_” only, not tothe time of the award, or to the time of payment. (e) 
On ſubmiſſion by the parſon and part of his pariſhioners 
on behalf of themſelves and the reſt, with reſpe& to tythes, it 
was awafded, that each of the pariſhioners ſhould give the par- 
ſon notice, when he intended to ſhear his ſheep; in anſwer tio 
an objection that the award was unreaſonable,” becauſe the pa- 
1 riſhioner muſt follow the parſon wherever he might be, in or- 
3 der to give him notice, it was held, that the award mult be 
—_— . conſtrued to mean a mn Ne ons web ag 
ſonage hov'e. (4) J "4 

r was awarded hug * Wee ſhould pay lo the pling. | 
9 fo much money, on on the firſt of April, and ſo much on the web 
of May z and that the parties ſhould pay 41. 9s. eachothe' ar- 

. Ditrators for their trouble z and that « on d of 115 mo- 
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(% Parſons v. 'Parſvos. * u. (6 ) Al. f 
5 11. 8. P. M. 18 2 19 * inter 
. THI areas! | . 
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| ney fore? with: fitſt of Mays hey ould afwbi nw Fo Eg 
releafes* here the words on payment of the money-afores 
ſaid,” coming after the award of the money to the arbreratorsy 
it was contended they ſhould be referred to che w hole, as Well 
to the money to be paid to the arbitrators, a8 to chat to be paid 8 


tothe plaintiſf by the defendant; and, according to the opinion 


which then prevailed, rhe award being void as t the former; 

becauſe performance of it could not be compelled;-/\andithe re- 

leaſes not being awarded to be given till performance, it vas in · 5 
ſiſted the award was void for want of mutualit ys „ butt the tt 


held that theſe words, 4 the money aforeſaid;?! ſhowld: be re- 


; ferred only to thoſe ſums withyreſpeCt to which the award ws 
good, and not eee e g gde F * ene 5:9 8 0 


| tors. a) * eee ee TS» ery Att 1 oy 
AN vd, e hat ſo nuch money had bes- diſburſel | 


by one party, as was alledged, ordered the money to be--paid 


by the other: in favour of the award, the court held, that this 
ſnould be under ſtood as alledged, and not controverted or diſ- 
proved: and that it ſhould not be ſuppoſed that the arbitrators 
did not inquire into the matier, or that they awarded e 8 


from the mere allegation of the diſburſement. ( œ᷑—ꝶ ͤ a 


Ir was awarded that the defendant ſhould bert id 8 
81 on the Th of April, and that he ſhou'd deliver to the 
plaintiff a ceriain eh obligatory, or à certain bill obligatory, 
which he had before, and that then the one ſhould make tio 
the other general releaſes: In ſavour of the award, the court 


held, that the word tien ſhould be reſetred to the 1 th of April, 
and not (o the delivery of the bond to the plaintiff, that the ob- 


jection to the uncertainty of the intervenisg yOu! eye we 


_ excuſe the payment of the money. (e)! t 

A MESRECHTAL of the. ſubmiſſion ſhall sti Wa 3 
thus, where it appeared by ſpecial-verdiQ that the eee 
bond of the plaintiff was dated on the 22d of February, 527 
that of the defendagt on the gth of March ; but the award c. 
cited the er to have been on the ſame ape. with the forme, 


To 


* "* 


(s) Abele v. Brandon. 16: Med. | (0 Bedem * ce 14. | 


ne ay. 143. 22 2 * 2 
(b) Kaight v. Burton, 6 Mod. * fr . 5 e * * 5 


I. = 


5 5. e Tus; eb — F 
— to be material. (Soy — 1 
vas dated on the 0th ee ee eee | 


de za. 60 e e 6 


No is it any dg es e is eee e 
e by name with the. addition of the word © aforeſaid z” 
Ge hs been mentioned: before ; the word = 

«© aforeſaid,” in ſuch a caſe, is to be tejected as ſurpluſage. (e) 

I tie fubmiſſion be . fo that the award he made on or before | 


4 Werbe that the arbitrators ſhall chooſe an umpire,” 


— 


and the umpite ſo choſen make an award, reciting that the par- 
ties had bound themſelves ta ſtand to his.aword ; though: com- 
bed te the words of the ſubmiſſion, this be not literally true, 
vet am objection on that account will n not een e 


5 it is hut recital. (d) 


Wu the cubraiſſion es e hauls of „ wy „ 


9985 Me: the award is made with reference to that elauſe, this hall | 
controul the conſtruQion of the award in ſueh a manner as to 
ſuppott it, though the words in their natural ſignifitation-be 
more comprehenſive than the ſubmiſſion, and it ſhall be in- 


tended that nothing was in controverſy but what, was compre- 


| hended in the ſubmiſſion, unleſs the contrary be ſhewn': and 


' 
* 4 
3 o 
„ 
” 


oh the contrary,” if the words of the award be not ſo-compre- 


henfiveas thoſe of the ſubmiſſion, yet, vunlefs the contrary be 
| alſo ſhewo, it ſhall not be intended that any thing more was 
I controverſy han hat is comprehended in the award. (e), 


Fans: ſubmiffjon was by bond conditioned to ſtand. to the 


award of J. S. ſo mat it were made i of and upon the premiſes : 
the award: referring to that clauſe, ordered that one of the par- 
nes ſhould pey to the other 101. two months after the award, = 
and that on ſuch payment each ſhoutd make to the other a ge- 


* 
by 
- 


nefal releaſe up to the time of the payment, though the releaſe _ 


eomprehended 2 time beyond the ſubmiſſton, and though it was 
e dee that the bond or promiſe of ſubmiffion would be re- 
| teaſed : this was be to be a good award, for vy the payment 


| b ' (a) al. 86. 


8 45 (Ai) Adams v. Adam. 11 Mod: 
(63) Toll. v. n 1. Vent. 48%, 169. 
pz} Riogeford.. mg” 15 fe) 6 Med: 344 


* 8 ' 8 i 
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e ee the ſubmiſſion was at an end, and every thing . 
pending on it; and; on account of the clauſe of * ita quod, the 


releaſe e be taken to extend __ to” the N . 


mitted. (a5 8 3 


0 AC 
nts . hs. refer pe 


On a Maler ſubiriltionsi it was „ that the one vary. 


ſhould pay to the other rol in-ſatisfaQion of all actions, ſuits, 


and accounts which he might have againſt him for azuy matter to 
the time of the award made, and that all ſuits then depending, _ 
or which afterwards ſhould be depending between them, for any 
matter, from the beginning of the world to the time of the award _ 
made, ſhould ceaſe ; this was held good, though it Sompfe-, 
hended a time beyond the ſubmiſſion, becauſe it muſt be pris 
ſumed, without being ſhewn; that nothing bad n between 
the time of the ſubmiſſion and the award. 009 Or Fe. 
Tus ſubmiſſion was of all actions perſonal, i ſo thi the ater. 


| were made of and upon the premiſes,” before Eaſter + the award © RR 


made before Eaſter, and profeſſing to de made, of and upon 


the premiſes, ordered that the one ſhould pay to the other a0. 9 i 


at Midfummer next enſuing, and that tien the other ſhould! re- . 
leaſe: to him all actions perſonal, in ſatisfaction of all matters 
perſonal between them; this being made of and upon the 
; premiſes,” it was held, that it muſt be intended that the releaſe 
was to be of actions only till the t time of 52 debe and dot 


till Midſummer. (c) 


So, whete an award was made & of wed upon thepremiſes,” 
that all actions and controverſies between the parties ſhould 


ceaſe; 3 it was held that, though the latter words, in ſtrict gram- wy 


matical propriety, applied to all matters andcontroverſies at the 


time when they were uſed, that is, at the time of the award, yet 15 
premiſes; ſhould. controul e 


the wares” « of and worn the. 


2 * Dubitato; 11 14 5 ts B. R. 
Atnoke v. Orwell, moved in arreſt of 

udgment and the Feftea ſtay ſur ceo. 

ol. Arb. 0. 4. Vid. ace. 2 Mod. 
4 170. 

6) 15 Cur, . R. Lerwya v. 


* 


» 2 


| Hills on 3 Rel. Ari 0. 8. | 
| Hill 


Mo. 885.-pl. FR: | 


* 


3 
7 

1 

i 

4 
+ 
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8; C. Al. 26. e 0 


(c) 8 Jac, Goſſe v. NN Rol. 
Arb. M. 1. Hob. 258, 8. * cited , 


, * * 2 * 
* 
5 meaning | 
*. 4.7% 
- <> , 
— . 1 7 


| N 


8 and refer it N to e the tims of the 
* WT | 
Tunit is no PRE but chit at PE . the help of 50 
3 "i controuling clauſe, the ſame conſtruction would prevail iv 
All caſes ſimilar to the preceding; even in thoſe times of nicety, 
tit was held that an award of a ſum of money now in controver- 
, was good, for that it ſhould be underſtood to have been in 
1 _ Controverſy at the time of the ſubmiſſion as walls TO | 
. of the an 4-5. f 
Men difficulty, it has dich W | ; all bes 
(ancient reports, on the conſtruQtion that ought to be put on the 
1 awardofa-releaſe : that which was naturally adopted as the moſt 
probable mode of putting an end to litigation, between the 
-- contending parties, has, in almoſt numberleſs inſtances, been the 5 
1—— to the accompliſhment of that purpoſere- It has 
not been without an, obſtinate ſtruggle, that, an award of a 
* general” releaſe, undccompanied with any words from which 
" att unfavourable conſtru&ion might, with any ſhew of reaſon, ' 
be put upon it, has been admitted to be good; though fo early 
_ ns the reign of Charles the fecond a diſtinction was made between 
td award of a general releaſe,” without gdditional words, 
- and of a 4 general releaſe to the dns ofthe ular 0% yet; ſo 
| hte as the ſeventeenth of George the third, an objection was 
ſeriouſly taken to an award becauſe it ordered a * general re- 
teaſe” On a reference at niſi prive of all matters in queſtion 
8 the cauſe, the arbitratote had at firſt ordered the parties to give 
general mutual releaſes; but afterwards obſerving that the re- 
1 ference was not of all matters between the parties, they thought 
* _ they had exceeded their authority, and therefore they made ano- 
1 ther award, in every other reſpe& the fame as the former, but 
inſtead of general releaſes, ordered ſpecial releaſes of all matters 
WE: in difference i in that caufe. An application was made to the 
= 90 court to have both awards ſet aſide, the firſt becauſe of the ge- | 
1 2 neral releaſes, and thy ſecond, becauſe i it Was made alter the. ar- 
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745 Cro. El. 86 1 „ Fountain. | 
"0 Baſpole v. Freeman. Cro, Jac, 288. 2 ; 
| 20s Vaſque v Daniel. 25 Car. 2. 3 Keb. 253. a . | 
. 2 e ©  bitrators 
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i 
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zen dee their 3 ' The court however - "* 
110 that the firſt award might be ſupported, either by onkel L 8 "Y 20 


: ing the releaſe to be | ſo far good as it fell within the authority 1 
F the arbitrators, or if it miſt be ſuppoſed to he one inis 
6 . by rejecting it altogether, (a) * 

\.- ... Tas leading caſe on this ſubſect is that of Vaplore and N { 
8 1 gien in Bete Abridgment : (3) the ſubmiſſion was made 2 e 3 
on the firſt of May, of all controverſies between the parties : the _ | 
ayard was made on the fourth of . nd e that py * 


» 23 
OR 
_ "0 


= ax . 


i to e and he ug an ti ire thing it . uſt be conſidered a: * | 
== "A ORR eee een 
Buy the principal men given by 3 Ke 65 this 7 7. 
4 W that by this releaſe, the bond or aſſumpſit, by which 
the oppoſite party was bound to perform the award, would * 
lente. And this reaſon has been adopted in f ubſequent caſey. - 
It was awarded that the defendant ſhould pay to the en I 
two ſums at two ſeyeral days, and 155 ſeveral releaſes ſhould 
be given preſently - the court held this was void, becauſe there» 4 
| leaſe would diſcharge both the arbitration bond and the money 
awarded to the plaintiff. (e) Here the court muſt have pro- 
| ggeded on the idea that the releaſe was an intire act, and that a 
releaſe to the time of the ſubmiſſion wodld not haye been or 1 
formgnc em. ; 
Tax ſubmiſſion bond was FEAT the 2d of july: a 1 
was that the defendant ſhould execute a general releaſe to the 2 
plaintiff to the 12th of Auguſt following, and that then the plain- — 
Uf ſhould give a general releaſe to the defendant: to this it Was 
It objeQed, that as the defendant was to give the firſt releaſe, if tbe 4 
Plaintiff afterwards refuſed to give his in return; the defendant 


(a) Pickering v. 1 2 m. doing. Kaen v. 2 nel. 
141% 1 3. C ; 
(b) Rol. A . 1. vid. | Mawe 2 Adams v. Adama; 4 bes 
| v. Samvel, 2 Ka. Rep. 2 2, dhe le | « 169. 
„ Ma 5 5 > 5 
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5 1 3 — no remedy ; : for, if, on fs efuſal, ibs ant 
1 ſhould foe on the ſubmiſſion bond, 'and aſſign the breach i in this 

3 that the plaintiff had. not executed the releaſe on his part, be 
| might plead the preſent defendant's releaſe in bar of this action 
J 


on the bond. — And here a diſtinction was made by Powell, ; 
| between anaward of releaſes generally, and an award of releafes 
_ to be executed to the time of the award made: @) in the for? 
1 mer caſe, he faid, the releaſe ſhould be underſtood to relate — 
8 to the time of the ſubmiſſion ; but in the latter, ſuch a conſtruc- 
13 fion could not be admitted, 'becaufe, going expreſsly beyond ts 
iime öf the ſubmiſſion, it would releaſe the bond of ſubmiſſion 
3 itſelf, and all intermediate aAs. But Treby, C. J. ſaid that it 
nad been beld in ſuch a caſe, that the ſubmiſſion bond ſhould be 
| excepted. (3) Anc it certainly had been ſo held, about ſeven ; 
1 Fears before, in the following caſe. To debt on a bond condi- 
= tioned to perfor! an award, the defendant pleaded noaward.”” - 
| F plaintiff, in his replication, ſet forth an award, “ that the 
| _ defendant ſhould pay 5. to theplaintiff preſently, and give bond 
=: for the payment of 161. more on the 29th of November follow- . 
| ing, and thal the parties ſhould © now” ſign general releaſes : 
3 demurfer, this was argued to be a void award, becaufe mu- 
tual releaſes" were to be given at the time of the award, which 
| would: diſcharge the bond payable.in November following. But ; 
73 the court overruled the demurrer, faying the releaſes ſhould diſ- 
„ charge ſuch matters only as were A e at THE time of ae | 
| ſubmiſſion. . . 
Dar Juſtice Tecra: eee afterwards 60 copportediNe 
3 Gilli con taken by Powell, ſaying that © to hold that a tender 
of A releaſe to the time of the ſubmiſſion was a ſufficient per- 
formance; where the arbitrators had awarded a releaſe to the 
time of the award,” would be to male an award, and not to de- F 
Clare the law upon it, and then farewell all awards. oy 
„ en now's however, clearly ſettled, that an award of _ 
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to ce time o of making the award, f is not altogether. void, but | I 4 
85 that it ſhall be conſtrued. ſo as to \ fu} port the award, and that for | 1 
55 two reaſons: the firſt, that 3 it ſhall be intended that no differ- 2 
| ence. has ariſen ſince the time of the ſubmiſſion, unleſs f it be "mn 
| ſhewa. ſpecially t that there has; £3 the ſecond, that a releaſe 8 4 
5 the time of the ſubmiſſion i is a good. performance of an award - 
Ty, ordering a releaſe to the time 'of the award; not becauſe the I 
meaning of the arbitrators is ſo, but becauſe ther meaning moſt Mt 
be controuled ſo far as it is void, by conſtruction of law. ( 7 
i # SHALL conclude this part 0 of the ſubje& with one general x | 
ſri; ; that though an award muſt poſſeſs all the quali- 4 C 
ties. which haye been. deſcribed as neceſſarily belonging to it, = 
yet the, courts, in modern times, have repeatedly declared. that ' 5 * 
they diſapproved of the ſtrictneſs with which they were for- a; 
merly conftrued, and that they will always adopt a liberal con- 3 
ſtruction, in orger that awards may anſwer the purpoſe for 175 
which they are intended. (6). Lord Hardwicke too, on one: oc- | 
caſion, declared, that as courts of law had relaxed conſiderably _ 
from the rigour formerly obſerved, it might poſſibly be of con- 
ſequence to conſider, whether courts of equity might not ſtill © 
take greater latitude ; but he ſaid he was unwilling to do this, 
becauſe it would introduce conſuſion and uncertainty, rendering 
awards a mixed caſe, partly determined by . arbitrators,” and 
partly by the authority of courts of. equity, and therefore L 
. choſe rather to confine himſelf to one rule. (e: 
In early tires, if. one part of an award r 
was void, the whole was conſidered as void: Wn a Hark, 
but in the reign, of Queen Hlizabeth, Holt though void for par 
ſays (4) in the reign of King James, the /ball be god rt 
= frſt, it began to be the rule of the courts, . et 
in many caſes, to enforce the performance ,. 3 
of that which, had i it ſtood by itſelf, would em” been good, | 
notwithſtanding another part might be bad: but the adoption of 
this rule without ceftriftion, it was ſoon diſcovered would, in 


_ Abrahst 5. W 10 Mod. Mod. 116. Godd. 164, 6. 2 Keb. 431. 
Squire v. Grevill. 6 Mod. 33. 06) Per 1.4. MansBela. 1 Bur. . +, "_ 

| 35 2 Ld! Raym. 964, 5. Cooper 1 504. (519) ; + © Rl 
v. Pierce. 1 Ld. Ga 146. vid. 12 d) 12 Mod. 534. CE 3 7 


<a 


: 5 
- 


many inſtance „ k ecitive th 
8 to diflioguiſh i in what caſes the rule mould be adopted, 
and in What it ſhovid be feſe Sed. The principles by which 
the application* of the rule ſhall be direQed are not very 
| gecyrately explained in the books; but, from 4 general pur- - 
view of the caſes, 1 will venture to-expreſs them in genetal 
terms, and give vader each me caſes which ſeem to j uſt 
. 5 
I x an inde GM as to wack ar of whit is 61 tobe. 
| Waite by one of the parties, bat good 4s to the reſt, it is not 
5 kompetent to him who is ordered to bet forth it to objekt to the 
Whole, on gecount of the part which is void; but he muſt per- 
form the patt for Which the award is 9920, as if it flood by 
itſelf; z Unleſs the oppoſite party could abje& to the perform- 
dance of As part, on account of the want of remedy to en- 
7 force performance of the part which is void on the other. /4) 
Tus, if the ſubmiſſion be of a particular thing, and the 


le to be done by the ſame party, though with reſpect to the 
Aulter the zwang, be 8850, yet he ſhall be bound to perform 2 
+ relt, (3) 
6. ; As, if the ſubmiſtion be * all ältere depending, and the 
| 0260 be that one of the parties ſhall not proſecute any action 
gepenging or ariſen at the time of the award made, where there 
© arg aQions depending between the time of the ſubmiſſion and the 
- award, in which caſe the award is void as to them, yet the 
award being goad for thoſe which were depending at the tim 0 
\ pf the ſubmiſſion, muſt be ſo far performed, ( 
Ir it be awarded that one ſhall pay ſo much to the other, 18 
ber he ſhall give bond with two ſuteties for that ſum, though 
this be void as to the * M be myſt give a bond bim- 
= bh \ © TOS 
| Þ 580, chat the 1 wall bey the plaintiff  1gol. and find 
= eties for the payment of a further. ſum,” N void 


e — 8 Vid. 19 E. 4. 
5 Tomkins v. Webb. 2 Rol. 2 25 4 93 1 
Nu: 55 2 9 


N 
1 1 Jac. aer v. Sayer, Rol. ie 


+5, 


= 273 | ; s l 
„ 4 3 8 * - 7 # 
„ 1 : MY 9 2 1 Y « + ” 
: \ F 7 . i 4 A” 
= 2 1 q . i: £73 
' I ye 
, £ p 


yas made of that which is ſubmitted, and alſo of ſomething 


r * — 8 . by o 2 , # . <.# 0 | 
1 g . "2 f . " £3 4 * 
: . 2 : F * mo EY "2. l my r 8 * * 
. F - . 1 \ 
I. — 1 4 * 46 * * 
0 - a . 1 * % 
TD te vu AWARD on VMPIRAGE.- bn ; VE 
k _ * : 5 25 


©: nh —— to 'the ſureties he muſt pay the OY be pls 
| Himſelf for the further ſum, ee bre 8 
lber part of the award. (e) 

80, if it be awarded that he age fall ks a flmagations. 
* land, within the ſubmiſſion, to the other and his wife, _ 
though this be void as to the wife, who is a ſtranger to the ſyb- 
miſſion, yet. it is good for the reſt, and he TRE the 
land to the other party himſelf. (ß — 

So, if the award be that one of the Gab en 5 pt | 
A fine, of the land in diſpute, to the other, though'this: be 
_ void as to the wife, yet the huſband muft levy a fine; 'other- 
wiſe he will forfeit his bond, (5) 80 „ if the award: be that he 
_ hall make an eſtate of certain lands to the plaintiff for life, with” ' 

| _ remainder to a ſtranger in fee, this is good for tile eſtate to the 
_ plaintiff for life, and for ſo much gon be raking thoogh 
hs void for the reſt. () 

So, when it was held that W no power cer. 
the coſts of the arbitration, yet *an award that one of the par- 
ties ſhould pay a ſum of money to the other, and ſo much for 7. 
writing the award,” muſt have been performed my 2 to #74 

dhe money to be paid to the other party.” (4d) 

Taz ſubmiſſion was by bond, See e an 1 
of all controverſies and doubts, had, made, moved or ſtirred be- 
\ tween the parties from the beginning of the world till the day. 
' of the dete of the bond: it was awarded that the one ſhould | 

pay to the other rol. which appeared by his confeſſion to have 
| been received by him; and if it ſhould appear in a month, and 
due proof ſhould' be made that he had received more than he 
Dad confeſſed, then he ſhould pay that alſo. It was obs ehen 2 a g 
that all doubts were referred, and the condition contained a "M8 
2 that the award ſhould be made of the premiſes, yet the _ 
4 had not made an end of all doubts, as it appeared 
5 doubted „ was 1s due or not: but the court held, 
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that as it was. not averred that there was any doubf moved or 
ſlirred between the parties at the time of the ſubmiſſion, it 

"ſhould be preſumed that this doubt aroſe in the minds of the ar- 
* bityators after the ſubmiſſion, and that they added this reſerva- 
tion only by way of greater caution on their own part: and 
though ſuch a reſervation was void, yet the OE was good, f 


for the payment of the 10l. (a) 
Ir that part of the award which is void, be „ with | 


© he reſt as to affect the juſtice of the caſe between the parties, 


„ 


3 


i; , .# U 
. . 
9 * 


ieh 


the award i is void for the whole.—Thus, where it was awarded . 
« that the defendant ſhould pay to the plaintiff gol. by inſtal- 
ments, natnely, 1ol. at Michaelmas, 20l. at Chriſtmas, and 
10l. at the annunciation; and, if before the laſt payment it ; 
' ſhould ſeem io the arbitrator that the defendant was engaged 


ſor the plaintiff in any debt not ſatisfied, he ſhould repay him 
ſo much, as the debt not ſatisfied amounted to; and that the 


parties ſhould give mutual releaſes zo it was held, that the part 

with'reſpe& to the reimburſement being void, and- affecting 

_ the whole of the award, the whole was void. (0 )) 
1 HAYE- ventured to aſſert that it is not neceſſary that 5 | 


0 be 5 0 ſhould be mutual; in the ſenſe in which the rule is ex- 


© preſſed, and in which it is commonly underſtood, namely, that 
ſomething muſt be awarded in favour of each party : however, 
hen from the tenor of the award, it appears that the. arbitra- 
tor has intended that his award ſhould be mutual, awarding | 
ſomething i in favour of one of the parties as an equivalent for 5 


What he has awarded in favour of the other; if then by any of 


the rules for the conſtitution of an award, that which i is award- 
ed on one ſide, be void, ſa that performante of it cannot be 


en forced, the award is void for the whole, becauſe that Watte. 


- 


—— 


error from Ci B. and judgment - 


1 


1 which the arbitrator intended, cannot be preſerved. 

Tus, where the diſpute telated to the title of e ; 
tenement, and it was awarded that the defendant ſhould pay 6l. 
to the plaintiff on the twenty-firſt of May, and that then the 
Plaintiff ſhould releaſe all his on: to the copyhold, and three 


"A Jeanes V.  Fourthe on a writ. of (6b) Winch and Gre v. . Sunder 
Cre, *. 384. | 


n e 


5 months 1 


Tus award on uurisses. e CN 2 


a 


2 1 after the aforeſaid firſt of May ſhould make. Farther af- - 
_ | ſurance to the defendant; 5 a time when the courts would not 
ſupply the word “ twenty,” but for want of it held all that 
part of the award. to be voud' ; it was, perſectly conſonant to 
reaſon and juſtice that they ſhould bold the award void fot the 
whole, and not force the defendant to pay the 61.: When he 
could not have that in returnwhich v was intended I ee 
tor as A conſideration farit (,, 5 


So, when i it was held that the 4 had-n no power « over 5 


the coſts of the reference, if it had been awarded that one of 


the parties ſhould pay the other rol. and that the latter ſhould Y 


pay the coſts of the reference : the latter part being void, and / 
4 intended as a recompence or equivalent. for the other, it was 
reaſonable to conſider the whole award as void. (8, 1 FIRE 
* So, 'where A. and B. ſubmitted, to certain arbitrators; 5 
title of certain land, who awarded that all 'controverſi es ſhould _ 
_ ceaſe concerning the land, and that B ſhould pay to A,B]. and 
that A. his wife and ſon and heir apparent, by the procurement 
of A, ſhould paſs to B. ſuch aſſurance of the land as B. . 
require z this was held to be void for the whole; A. could not 
compel his wife and fon, Who were firangers to the ſubmiſtion, . 
to make the aſſurance, and perhaps the wife and ſon had the = 
tate of the land in them, and their - paſſing t the eſtate was the « con- 
ſideration for which the 8, were awarded to be Paid, by B. to. 
A. 4 

Ir was „ that the defendant ſhould pay 401 ſ auch ih (4g 
plaintiff for taſk' work, and days work done by the latter for the 
former, and that then the plaintiff ſhould pa to the defendant 
25l. and give him a general releaſe of all controverlies this Was 
held to be void fag the whole, becauſe being void for that 


awarded to be done by the defendant on account of the uncer-... 


tainty of how much he was to pay the plaintiff for the taſk. 
work and days work, the recompence intended for the plaimilf 
was gone. (d ) 8 
ly one intire 40 awarded to Wü on one ne ſide comprehend * 
a) vel. 98. Markham. v Jen (c A; bude. Rel. 
F af Rol Arb. K. 1 . Joo Fx: R 1 


% Rol. Arb. K. 13. 14. Cro, Of, be 
ITY Bay: 8. Al. 10. 10 Nod. 201. | 


e ferent” 


* 
- : 6 
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1 for ſome of which it wonld be good, and * 
ren not, the award is bad for the whole, becauſe the 2 
” - , - eannot be divided. —As if an aggregate ſum be awarded to be 
RE 058 to one of the parties for conſiderations expreſſed in the 
. ſome of which are within the ſubmiſſion, and others out 


pre it, this is void for the whole, becauſe it is impoſſible to 
=: er how much was intended for the conſiderations.--- 
Thus, where the ſubmiſſion was of all controverſies between 
the plaintiff and defendant, and the wife of the latter, for di- 
vers ſums of money laid out for the wife by the plaintiff at ber 
1 Hp when ſhe was ſole: an award * that the defendant 
mmoculd pay tothe plaintiff a certain ſum of money, for all ſums 
. laid out by him for the wife while ſole, without the addition of 
its being at her requeſt, ” was held void, in thoſe time when 
3 courts were un willing to preſume any thing in favour 'of an /- 
award, and therefore would. not take it for granted that the 
EE: / whole was laid out at the requeſt of the wife: and in this caſe 
1 Had any thing been awarded on. the other ſide, the award would 
* 5 bake been totally void, becauſe it would have wanted that 
6 ee which the W bad intended to prevail, i in their 
1 werd. . 
1 WHEN it was held that a releaſe extending t to a time 9 000 _ 
>; the ſabmiſſion, was void for the whole; and that the execution 
\ | *of arcleaſe to the time of the ſubmiſſion was not a good per- 
formance of an award which ordered a releaſe to the time of 
the award and when it was held that, without à releaſe, 
no Gti Bion could be preſumed, unleſs ſome words were uſed 
-- "which neceſſarily implied a ſatisfaQtion: in thoſe times, if mo- 
by”, ney had been ordered to be paid, and then a releaſe from the 
1 other to 2 time beyond the ſubmiſſion, the latter part being 
void, ihe whole award would have been void. (b)---T his is the 
daodrine of Rolle in his abridgement of the caſe of Vanlore and 
. from his own reports; and from this caſe as given in 
3 me abridgment, all che difßeulties with reſpeQ to releaſes bave 
M FX ariſen. pie I | 
Tux cafe as given in his. whore by no means juſtifies his 


% 
Mie ts 00 Waters v. Bridges, achodged on < b) Vanlore . Tribb. Rol. Ard, ' 
. «> writ of error. Cro, Jac. 639, 1 1. cites his own Reports. | 
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vn hire: in theſe the award is FO to have been, 


that one of the parties ſhould pay ſo much to the other in n- 
nisſackion of an duties ch = he- (the latter as it would ſeem) = 


bat agaivſt Rim (the former apparently) as adminiſtrutor 

£6 J. 8. and that © he”? (it appears doabtful which: of the two um 

is here meam) ſhoollf make 4 releaſe te © him" (here the 

ſame dbubt prevails) ef all Gloss to the day ofthe award? 

| the breach aſſigned was the non-payment of the money, and 

the queſtion was, whether, 'as the award. was confeſſedly void 

at to the teleaſe, “ he? ſhould: be bound to perform the re. 

mainder, that Is to pay the money. The doubt with reſpe@ 

to the award as here ſtated” is whether from thé confuſion t 

The pfonouns we ate to underſtand that the releaſe was to be 

| given dy the ſame perſon who was to pay the money, or by the 
E other to him in-conſequenee of the payment; if we are to un- 
© detſtand the former to have been the caſe, as ſeems neceſſarily . 
to be implied from the manner of teaſoning both of the cout 
and counſel, there eould be no queſtion but he Was bound to 
pay the money, for that was altogether independent of the re. 
Jeaſe.—Tt is laid down as u prineiple in the argument of the 
counſel, that as the party is bound to perform every thing in 
te award, therefore he ought to perform that which is good, 
_ though part be void; this is adopted by the court, and E 
ment given accordingly for the plaintiff, (a) Had the releaſe _ 
been awarded to be given by the other party oh payment of the '- 
money to him, then the queſtion could not have been 0 
wherher he ho was to pay the money was bound to nn 
his pare of the award ; but that would have depended ultimate- ; 
1y onthe-queſtion with reſpeR to the releaſe itſelf; and accord - 
ing to the principles which then prevailed” the award with re- 
ſpect to the releyſe would have been conſidered as void, and 

- therefore that being the recompence for the payment of the 
money the award would have been of one ſide only, and therd- 

fore void for the ws nn to the ne, of . IN 
 adridgmnent. 95 

Tux next caſe in the abridgnut, i is one of a ſubmiſſion on 
the fil of May of all matters between the parties, and an ard 


1 as e, n 39. 9 | 
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„„ TRE, Award; on. UMBIRAGE./ yo 
that the ene ſhould pay to the other A0s. i in Eten of. 1 
matters between ihem to the time of making the award, Which 
. on the fourth of May. I hough this comprehends more 
io EE nie than the ſubmiſſion, ſays the abridginent, ſtating the words 
pk of, the court, yet becauſe it ſhall. not be intended that there 
were any matters between them, from the time of the ſubmiſ- 
ſion, to that of the award, if it be not ſhewn on the other ſide, 
- the award is good. (a) Rolle adds his own opinion, that this 
caſe ſeems to be good law, but that the reaſon on which the 
court relies, is not the true reaſon, becauſe it croſſes the rea- 
ſon given for the judgment in the caſe before ; for there the 
award was held to be void, becauſe; there might have been 
other diſpntes between the time of the ſubmiſſion, and ibe 
award: but he ſays,” it ſeems the reaſon of the preſent caſe j is, 
that though there were othet matters between the ſubmiſſion 
and the award, and ſo the award void for theſe, yet here there 
is not one intire act to be done, as in the caſe before of the re- 
leaſe ; but the 2086. ſhall continue a good ſatisfaction for the 
_  - Other matters ſubmitted;; and all the inconvenience is that per- 
1 haps the money to be paid was increaſed hy reaſon of the inter- 
vening matters, and ſo he may ſuſtain ſome prejudice, but no 
pPrejudice can be ſuſtained. on the other ſide. The reaſon. of 
To 1 the court, however, is more conſonant to the principles of 
IJIsuſtice than that of Rolle. by preſuming that there were no 
watters between the parties, from the time of the ſabmiſſion to 
5 that of the making of the award; the court ſuppoſe that che ar- 
345 bitrator had not in contemplation any injury for which. he was 
: do give a ſatisfaction, but thoſe which were within the ſubmiſ- 
ſion, and that the words ſeeming. to comprehend ſomething 
* more, muſt be conſidered only as an inaccurate expteſſion— 
But the reaſon ſugzeſted by Rolle, is againſt the juſtice of the 
caſe for if in truth the arbitrator, by conſidering other inju- 
ties than thoſe ſubmitted to him, had inereaſed the ſatisfaction, 
bey ond that which he would otherwiſe have given; and if the 
party notwirhitanding that Incteaſe ws e be not preclud- | 
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tay M. 1 133 B. PF. enen. 0 es. n. 5 ac. v. Pa H tt, 
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CO Ab we einn Cari 


| ed ſtom fuinighis opponent for theſe fnjories which we 


the ſubmiſſion, 'the intention of the arbitrator does t prevail." Ne LS 


Ir is 00ly by ſuppoſing that the arditrators have not expreſ- ' 
fea their real meaning with perfect accuracy, chat the following | 
and many other Gmilar heme. #24) «with a _ re-. 
neee 5 dies e 
| t Menn 660 by A. and: B. of at bite between e 
concerning certain tythes; the award was that A. ſnould pay to 
B. a certain ſum of money, a and that B. ſhould ſuffer all ſaits_ 
which he had againſt A. to be diſcontinued; when im fact he 
had other actions againſt A. Which did not concern the tithess- 
the court held that the award, though void as to the diſconti - 
nuance of the actions which did not concern the tithes;© was . 
good for the feſt, © becauſe the ſuffering, ſays Rolle, of the 
_ aAtons to diſcontinue, is not an intire act like theexecotion of 


be 0 


A releaſe.” (a But the only fair reaſon muſt be that the ardi- 


trator had no other aQtions © in D er- Nr con- 
| rn the tithes,” e wh 

Ir is indeed laid down by bard Coke, in W e 
cal terms, * that though ſeveral things be awarded to be Je 
in ſatisfact ion of another, and ſome are within the ſubmiſſion, 


and ſome out of it and therefore. void; and although all were in- 5 


f tended by the arbitrators to be a plenary and intire 'recompence 
for the things done by the other, yet if any thing to be given 


or done to the party, though of ſmall value, be within the ſub: 


miffion, the award is good, though'it appear to have been the 
intent of the arbitrators, that that which is within the ſubmiſ- 
ſion, without the reſt, ſhould not be a plenary futiefa fone) 
the thing to be done by the other party. (5) —But Juſtice Pow- . 
ell mentions this opinion of Lord Coke in terms of diſapproba- 
tion, and ſays, that the judgment in the caſe which Coke had 


then in contemplation was afterwards re verſed on a writ-of er . 


ror, (e) It well deſerved his diſapprobation for if it were to 
prevail, the inadvertence or the WE of an illiterate arbi< 


Ly Tr. 18 1 B. R. * v. 1 to co. 13 b. 132. b. Bot 


Webb. R ol. Arb. N. 2 Rol. Arb b. . „ ii 
Rep. 162. Cro I" $63 64 palm. : ae I Leon 179. vid. 12 Mod... 
hes het Þ * 118 „ | 


inter 
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| vntor might in many inflances be nverted into an iuſti ume 
1 Hovtygz, when it appears that both partie SG 6 
1 n e intended them by the arbitrator, though 
3B | Wer awarded which is vid yet the award Gull and | 
4 FF 1 7 the reit. 5 
3 Tuvs, if it be awarded that the-one ſhall pay the other 40. 
po bs e of all matters between them, and that the latter 
mall give the former a releaſe of all matters up to the time of 5 
_ the award, though the award be void 38 to the releaſe, yet it 
hall ſtand as to the reſt, becauſe without the releaſe, the my- 
un intended by the arbitrator remains complete. (a) 
So, ap ward, that the plaintiff ſhall have and enjoy a 

- captain horſe which Was in controverſy between the parties, 

"and that the defendent ſhavld pay him 31. before Michaelmas, 
towards his charges, and that they ſhall releaſe the one to the 

d Other all matters whatſoever, between the time of the award | 
made and St. Michael,“ though void as to the meals, would | 
5 den ke conſidered 35 valid for the reſt, (44 - : 
So, an awarg.** to pay 10l. in ſatisfaction of creſpaſſes, and 3 
; that both ' parties ſhall give mutual releaſes to the time of the 
award,” is good as to the 10]. becauſe, by being in ſatisfac- 
tion of the treſpaſs, the e is ene wehout the re- 
_ leaſe. () 
Tur fubmiGan uus by band i in the penalty of 2080]. the bond 
of the plaintiffs was dated on the twenty - ſecond of February, 

- that of the defendant on the ninth of March; the award ordered 
that the defendant ſhould pay to che plaintiffs 2200). at four | 
payments; that on the fourth of May he ſhould enter into four 3 

bonds for the payment on the days appointed, and ſhould then 
pay te the plsiptiffe 30l. towards. their coſts and charges en- 
pended ; that all actions and controverſies between the plaintiff 
Abd te defendant ſhould ceaſe and determine; and that they 
would ſeal and deliver to each other general releaſes of all con- 
troverſies, ſuits and demands, to the eighth day of March.---The 
| | ObjeRtion, made to 2 award was thav the releaſes BE ordeced 


+ 4 Rol. Arb. M. 4 | R 
b) Held contra hy, Stala v wile: Cro, 15 1815 163. 8 e 
A _ Freem. 265. | 

N 1 2 TL Outs” | ©. % 
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- eo of March, the plaintif®s bond of ſubraiſſion, which 


Al. 87. Rol. Arb. N., 5. 


vn n oY vnriases. „ 75. 2 


was dated on the twenty- ſecond of February prexecing. would 
be diſcharged by the defendant's releaſe 2 but in this caſe the 
Court thought that the queſtion, whether the award as to the "mM 
releaſes was void, was immaterial ; becauſe, it being awarded e 2 'Y 
- that all ſuits ſhould ceaſe, the cas” was reciprocal, and a | 
Fre ſatiaſaRion for en bete n _ 26 ho | 
Ir was . that the plaintif hauls pay zol. wikis „ =_ 
ce, and that the latter, on the payment, ſhould ſurrender - | by A 
to the former, the poſſeſſion of a houſe in which the defendant. | q 
lived, and deliver to the plaintiff a deed, by which the houſe 
was intailed to the plaintiff, and deliver up all bonds which he 
had againſt him, and execute a general releaſe to him, to the 


: . ” 
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|  _ Auguſt, the ſubmiſſion bond being dated the 2d of July 


preceding, and that the plaintiff ſnould then give a general re- 
leaſe to the deſendant.— It was objeQed that the award was 
not mutual, becauſe the defendant being ordered to give his? 
releaſe firſt, the plaintiff might refuſe to give that awarded on 1 
his part, and the defendant had no remedy to enforce itz be 
cauſe if he brought an action on the ſubmiſſion bond, the plain- 
tiff might plead the defendant's releaſe in bar: but i it was held 
that whatever might be the effect of ſuch a plea, the award 
was mutual without the releaſes, 50 no gelect e E „ 
them ſhould vitiate it. ( öͥ 0 N „ 
Ax award conſiſted of the following Ane pn! CT 
That the defendant ſhould pay all his own coſts kill the day 7 
the ſubmiſſion. 2. That he ſhould execute a general releaſe tis 
the plaintiff, of all aQions, &c. unto or upon the ſame-day; 1 
3: That he ſhould deliver to the plaintiff all the deeds mentioned. 
in the awatd relating to the premiſes in diſpute. '4. Tf he did nt 
1 them, then he ſhould pay to the plaintiff gol.” 5. Thus ©; 
the defendant ſhould procure double ſix penny ſtamps to certan 
indentures relating to the premiſes. 6. That the defendant 
mould pay to the plaintiff 111. for the cofts in the ſuit 8 GG 


RY AY 5" 6, ; 
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| neither theone nor the o. her was ob! iged to . the releaſe, for 
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ie brat; om or before the ſceond day of May following; and | 

give 4 bond in the penalty of 741: with a condition to pay the 

aid 111. and that the plaintiff on the performance thereof ſhould 

execute a releaſe to the a mc mY al gh unto of — the 

: if of the ſubmiſſion, I 
Toon the ao of the hands part of t ihe court was | 


| Air the releaſe to be made by the plaintiff tö the defendant, 


' would, if executed, have been a releaſe to the ſubmiſſion bond; 


bet yet they were all of opinion that the award was good, becauſe 
3 it amounted to a particular ſatisfaQion, and D e 


r to each particular matter awarded. ( 
By an umpirage, it was ordered that all a ſhould coats. 0 
2. „ That the defendant ſhould pay to the plaintiff 121. 155. 3d. 
3. That thedefendant ſhould deliver to the plaintiff certain goods 
particularly mentioned, and three boxes, and ſeveral books, 


without naming them; and that the plaintiff ſhonld deliver to 88 


the defendant ſeveral articles by name; but that, if any c of the 
goods ſhould be miſlaid or loſt, then the parties ſhould pay the 
value of them, to be appraiſed by the umpire, and the arbitra- 
tors, and that the parties ſhould execute mutual releaſes. In 5 
an adlion of the bond for performing this award, the breach | 
was aſſigned in the nonpayment of the 121. 1 58. 3d. h 
Tu Ar part of the award, reſpeQing the three boxes and fo | 
vera! books was held to be void, as it clearly is, on account of 
the uncertainty: as to the books; as to that part which relates 
to the appraiſement of the goods, that might be miſlaid or loſt, 
bythe umpire and arbitrators, doubts were entertained; ſome (5) 
holding chat it was a judicial act, Powell that it was a miniſterial 
act. With reſpe& | to the: releaſes awarded to be executed on 
doth ſides, it was reſolved, that, although no time was limited for 5 
the execution, nor was it ſaid, that it ſhould be done, on or af- | 
ter the performance of the othef parts of the award; yet the 
award being void, with reſpect to the delivery of the goods, 
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WW”; Lee v. Eikio. | 13 W. 3. E. B. Later eat. 
Rte Trevor, C. * and Bleneow, 1 „ | a 
vo 5 ) WOO ene goo be Rn 
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L e TAE, "aware [9 uriges, ; I an. 
| "i . would be releaſed without any dure web. 4 
1 5 as Wag ſaid by one of the Judges, - would be abſurd. REP 9 3 


2 Ir -wasalſo. held, that the ſubmiſſion i in this caſe, +, confain; 5 
4 he proviſional, clauſe of “ Ita quod,” if the award was .y01 
for a part, it was. void for the whole; and beiog void for, tat 


E of the goods, it was val fee 
f hole a $i. 4 1 $204" ane pes men's" 
"Tos proper way, however, of 8 the caſe, ſeems ,. 
to be this; that part of the award which gives 1a, 15%: 34. * 
the plaintiff, and orders the delivery to the plaintiff, of certain. 
goods particularly mentioned, and. three” boxes, with, ſeveral 
= bogks, without particulariſh ng them, 1s altogether the 3 
ration intended by the umpire for the delivery of the goods b 7 
9 the plaintiff to the defendant, and part of that conſideration ber 
ing void, the plaintiff could not be compelled to perform, his. 
part; conſequently if. the: defendant. had been held to the Parr 1 
| ment of the 1b, 43 3 he could not have had that Na 


TT i 


On. F 5 them the a would hen, in every ropes, n 

N 10 all the aha in; {hh eons are wage. to the ava. . 4 

: as wanting mutuality on account of one part being void, „„ 1 

| arguments are "founded on the ſuppoſition, that the, defendapt, 1 ; 

"ol performance of his port, bad no means of enforcing performs A 8, hy 50 | 

ance from the plaintiff 0 of the part: awarded to beperfarmed by. . 4 

7555 bim in return; this ſtrongly favours the argument, that be, 

FR. 5 that objection is removed by an aQual previous performaneę on 1 4 
ite part of the plaintiff, the defendant ſhall be bounds perform. 3 

_ where there is no.reaſon to impeach the validity, of en, 
This opinion is confirmed by the reaſoning of the judges in the, . 
5 caſe of Lee and Elkins. () — Powell, J. ſays there id diverfi ty. 
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one of which it is void; atd it is expretaly faid, chat on per- 

- formance of that whick is void; the othet party half do UE 

particular thing, thete the performance of rhat; for which te 

avard is void, is 4 cond ition Precedent, 46d muſt be averted 
before the ackion againit the other for not doing Hig part, esh 

de moiftainel. But when there ate ſeveral things Was würd, 
_ for ſome of which i it is good, and for others not, and it is fr. 

mer fa, tht on per formanee of the premiifes, the other par- 

aft de fometbing in retufn; there the words 44 on performs. . 
tee of the premifes,” eat] only apply 10 chat Part of „ 
 *wat which is g000, and Performaßtee of ſo muek obliges the 
other ts do whit belonged 0 Hil. "And; in the ter kae, 

' the opimom of Lord Hale ſeems t6 have Been eoiiformable'ts - = 
tnt of Pbwell. The tward was char the defendant hel? pry 
10 ile platitiff vol. and that the praintiff Monſd pay td the ge 
ſendant tlie experites to the making of the award, und chat en; 
ati ſhould give to che other a mutusf releaſe; the brenelt be- 
ing affigned in the bon · payment of the rol” by the defenganr, 

t was vbjefted thar the award Was not mutual, beegaſe It w4s 
void for the expences to be paitf by the plaintiff, and therefore 

uo releaſe was ever te be given; but Hale held that on per- 

bmaste öf that, for Which the award Was gecd, the feibaſe 

beugt to be given. (2) — But this diſfinction was, on gvod ren- 

- fon, denied by Chief Juſtice Trevor, who aid, that in the 
Ntter cafe mentioned by Powelt as well as in the former, If it 
appeared that the arbitrators defigned:. that ſuch illegul part 
| Mould de part of the | eonfideration, in reſpef@ of whith the = 
other was to perform, that illegal part muſt in fac be perform- 

ed, otherwiſe the oppoſſie party would not have chat advantage 
which cs defigned for bit; and he would be injured by being 
foreed to pay for 4 conſideration, of whichhe had net the be- 
neſit . Thus, if ſeveral things were awarded to he done on the 
part of the defendunt, againſt which no objeEtion uod be taken, 
and alſd that tre ſhould give the phainitiff a general releaſe, © unto 
and upon the day of the arbitration bond,“ and that then the 
plaintiff ſhould give Aim a like general releaſe ; though, by the 
_ Juſtice, it was held that the releaſe was voids ab enter 


67 Pinkney v. 18255 f we: 2. 
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0 r. ens 6 on nene. ; pa | =", 
ig be dl gf che ſubmiſſion, and ſo going beyond the ſubs. 
miſſion, yet h held that the plaintiff was notbound to give the = 
releaſe on his part, independently of the ſame objeRion $90 its 


could not excuſe himſelf from the performance of bet was, 


Hot ee e ee 


| of the part to be performed by the plaintiff; - 4 
WAꝝxxx the ſubmiſſion is verbal, Weleda 1 

proviſo that the award ſhould he made in wit- er-. 

ing⸗ a verhal award is ſuſſieient. (c adj. 
Ir the ſubmiſſion be by bond, and-the cond i- 


tion contain z proviſo that the award ſhould be made candy 8 : 


| tb be deliverdd, ehber in wnicinhſ"or by word of mbathz & 
- rok award is im this caſe alſo fufficient-(3) And where the 


viſo is tel y that the award ſhall he made ahd deliwertd, it 5 
ſeems that it mey be made without writing te) at teaft it iv nt 1 56 


neceſſary for the plaintiff to new iht it was in writing -If the 
| proviſo be that the award be made in writing or by 'word'ofy 

mouth before two witneſſes, a verbal awurd alone will not fa= 
tisfy the 3 it _ alſo F e W 
neſſes. (d) 

Ir che provid ben e abs ande ant delle 
nee the hands and feals of the arbitrators, the award muſt bs 
| aftedly ſubſeribed dy them); ſealing alone will not be ſaffi- | 
CTCienr. ſe) But if the 4rbjtrator make bis mark; that in ſuſficivns 
ſobferiptioß. (f) _ 

Aud if dne poi be F DM ſhall be ſealed with the 
\ſeuf of e srbiteator before a certain day, it will not be ſufft» 


Cient for ths party pleading the' award, to alledge that he hg j 


in court ſealed with the ſeal of the arbitrators, - he myſt ſhow | 


fa) Cable v. | Rogers 3 Bulſtr d) Won v. Conſtable. | dem. 
311. 
WY Haniva v. Lirertedge. 1 Veat, \ — 75 Thaire v. Thalre. Pain, 100% 


112, 121. 
5 ous v. Nun. 1 Sid. 188. . 77 yy 44. 
ante 74, 75 cr. . 
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16galiey, unleſs the defendarit fir gave his releale x Bs : 
piaimtiff averred _performanct-on-his ow part; tie defendant — 


4 ; 
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| that it 115 ſealed at the time of the delivery. (o)%--But coughs; 
in the beginning of the replication, it be only ſaid, that the ar- 
bitrators, by their writing ſealed with their ſeals, awarded; 


yet if it be afterwards ſaid, that it was ready to be delivered 
under their a pee ſeals, it will de a GE te OY the 


proviſo· 66) . ts T3143 
Ar was Adel held that a proviſo 68 HO PORES ſhould. 


be made by deed indented, . was not ſatisfied by an award 
made in writing without being indented, and that even the ac- 


ceptance-6f it by the parties unindented, would not alter the 


ceiuſe. (c) It vas further held that an averment that it was 


made according to the effect and form of the condition would 
not aid it: becauſe! that relates to the delivery to the parties, 


_ and//o, it is ſaid, -it hath been often adjudged: (d) But the good 
ſenſe of later times, has conſidered this objection as altogether 


immaterial, and of not 'more conſequence than if the ſubmiſ- 
Han required the award to be made on gilt paper. (e) 1 | 
Wu there is a proviſo that the ab 1 be made, of 


' nd: upon the premiſes,” it is not neceſſary that the award 


ſhould. expreſely pur port to be made . of and upon the pre- 


miſes,”, ſor unleſs the contrary appear om the face of it, it can- 25 


not otherwiſe be intended. This, at leaſt, ſeems the true 


coneluſion from two eaſes feported : where the ſubmiſſion eon- 
. tained that proviſo, and if the arbitrators did not make their 


award within the time, then an umpire ſhould decide; the ar- 
bitrators did not make any award within the time, but the um- 


pire did, without profeſſing to make it © of and upon the pre- 
miſes: it was held that the proviſo extended to the umpire, 


as well as to the arbitrators; but that though he had not pto- 


ſeſſed io make his award of and upon ihe premiſes,” X it was 
uten, ( f 5 


15 3 is not in al 1 abſolutely aſhes 
Pe forniaice hat that performance ſhould be exactly accord». 

2 b. ing to the words of the award; if it be ſub- 

| Rantall and nally, the ſame, it. is ſuf- 


3 


(a) Palm. 12r, Tenkinlon v. Al- Yates. 3 Keb. 128. adj, in Hinton 


lenſon. 3 Keb. 513. v. Cray. 3 Keb. 812. 


(% Lambard v. Kingeford. Lutw. d) Burges v. Pleyer. Freem. 467 


se. | (e) Barnes 56. 


(c) DiQ. per Hale in Elborough v. (F)-4 Keb. 790. 865. 
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Gen.” Thus if it be awarded that one of the parties mould 
deliver, to the other, the laſt will and teſtament of his teſtator, . 
ĩt is ſufficient to alledge a delivery of letters teſtament . 
cauſe theſe ate in effect the ſame thing. (a) Whore i 

awarded that one of the parties ſhould withdraw his an,” 


it was much debated whether his ſuffering. a diſcontinuance 
would ſatisfy the award: the report of thecaſe is far from be- 
ing clear, (6). but the prevailing. opinion ſeems to have been 
that it ſhould not; for by this award, it was ſaid, the party 

2 muſt do an act 3. he muſt come-into court before the day which 


' was given for the continuance, or before the return of the writ, 


and ſay that he will no further proceed in his action, on which 


: the entry on the record 1 is, that tlie plaintiff comes in his pro- + 
: per perſon and ſays that he will no further proceed in this lea 


A DISCONTINUANCE, however, ſeems / a. ſufficient: per- 


| formance of ſuch an award, becauſe it has the ſame effect as a 
fietraxit; fot though a retraxit be a bar to another action, 
vhich a diſcontinuance is not, yet by bringing another action af-" 
ter an award of a diſcontinuance, the party as much diſobeys 
. the award, as if he did the ſame after an award of a retraxit. 


WHERE the. award orders a teleaſe to a time beyond the ſub | 


| f miſſion, a releaſe to the time of che ſubmidion is n por | 
formance. (e) | RY 


PERFORMANCE: by the 1 is ts to coating: 
ance by the principal; as if the award be that the party ſhall 


bh. diſcontinue his. ſuit, a diſcominuance : by his e is 80 


ö ficient. ( d) . K 


= 


Ir it be awarded that one of the ates ſhall pay. a dig of 


3 money to a ſtrarger and his aſſigns before a certain day, and be- 
fore the day, the ſtranger die, the party muſt pay the money 


to the executor or adminiſtrator; for theſe are the aſſignees i in 


law and the law is the ſame, where-no menticg | is ace of . 


aſſigns, in the award. WA: 


(a) 17+ Ed. 4 35 cited 0 Bulftr. | & Mod, 34> 36. ' 1x Mod.8, "Yep, 489. | 


| 65. l | et vid. ante page 162—1 65. 
WT 21 Ed. 4. 38, et ſeq. |} (4) Jenk. ue dict. contra of a 
i: Godb. * * 1 Sid, . I retraxit, . | 
; * (9) 1 412 
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Wurkr the concurrence and preſence of both parties foot 
| dcn neceſſary to the performance, each ought to perſon 
pis part without requeſt from the other, (4) Thus, where the 

Ward was, that the defendant ſhi teaſſign to the plainciffcer- 

uu in premiſes mortgaged to lim by the latter, it was held, he 

was bound to reaſſig without the prefence or concurrence of 

the plaintiff, and if the mortgage had been of a fee, the realj- 

| figoment might be done by leaſe and releaſe, Had the award 

3 — been that he ſhould reinfeoffe the plaintiff, he could not have 

_ - * e without the 4 pairs plaintiff ot fome one on 
. haus behalf to take livery. (3) 

__ Wazut an ad is awarded which may be done two 

4595 bythe one, it cannot by law be done before a eas ty, 

and by the other it may be done immediately, the party muſt 

do it in that way in which he may do it immediately, unleſs he 

has a time by the award, Which goes beyond the diſtant day. 

Thus where the award was that one of the parties ſhould grant 
the teverſion of an eſtate held for term of life, this, before the. - 

. ftatute for the amendment of the law, might have been done 
in twWo ways; by fine, or by deed, and attornment of the te- | 

7 nant for life, but the fine could not be levied before term, the 
revetſion muſt therefore have been granted by deed, which might | 
be done immediately; however, it muſt be obſerved, that, 
before that ſtatute, the conyeyance would not have beep com- 
plete without the attornment of the tenant, which could not be 

- compelled but by © per que ſervitia,” or * quem redditum 


term: if, therefore, the party could not have completed the 
conveyance before term, he could not. * been guilty of a 
breach of the award. (c 

I may ſometimes be a queſtion, when el things are 
awarded, w h⁰ ſhall do the firſt act. On a ſubmiſſion of a bat- 
tery committed by one of the parties againſt the other, if it be 
awarded that the offender ſhall pay a ſum of. money, and the 


(e) Nibil lad efſe, anette g, n ; 
quam Id leere, — in ipſo fit, 2 | Rafe x, Hodges LA. Raym 


"48 ut arbitri pareatur ſententie' Pf. I. 4. e) 21 Ed. 4, 40—43, quere, for 
3 ener . einn 6 f 
| | : | other 


reddat 5 and theſe coal not be proſecuted with effect till the + 
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8 aQtions, ora Nt Es 
ie payment of the money muſt pregede the releaſe, beczuſe, 
according to the old dofrine, | ſuch a releaſe would have extended 19 
o the money awarded in ſatisfaction. Bus if the award he that 
the one ſhall pay money, and the other give him « releaſe. of 
u the action, this nat extending to diſcharge the payment of 
8 the money, and the remady on the award remaining. for. the 
recovery of it, after the execution of the relesſe, there. is. no 
| Precedency required, and the offender may ſue on the award, 
and aſſigu 8 breach. in not executing the releaſe without ſhew- -x 
ing that be his paid the money, mor. will he be barred, Same * 
other party's alledging the non-payment, in his plea. (a) jy 
Ir the party, in whoſe favour the award is made, accept of ; 5 
ö performance differing in circummſtances from the erat letter of ' 
5 the award, that is fuſicient; — Thus, if it be awarded that the i 5 4 
one ſhall infeoff the other in a pigce of land, andthe Jattercome  * 
to him and ge quire him to infeoff J. N. and himſelf, to the ut . 
of him and his heir; if he makes the feoffment accardiogly, * +7 
this is performance of the award, ſufficiently within the intent 
though not exaQly within the words. (% So, if the award be, 
. - that the defendant ſhall conduct the ſervant of the plaintiff. to 
London,, and the defendant, by the direction af the. plaintiff, 
deliver him to A. B. at Saliſbury to be conduſted to London; "7 
this is ſufficient, | But where the ſubmiſſion bond was os 
j ſtranger, and nat to the party in whoſe favour. the award was 
made, it was held that ſuch a pes formance would not ſave. the 
penalty of the bond, becauſe, by the Jaw relative to bonds, he : 
vas bound to a ſtrict and literal performance. (e) It was after- > 
wards, however, decided on ſolemm argument, that in ſuch a 
; caſe, if the obligor did all he could te perform the award, 
and the party in whole favour it was made prevented Ihe liter! 
performance, this was ſufficient, becauſe when a bond is given 
0 A. by B. condirionkd to ae 10 A's award between 3. 


— (en Pier E 14 67. 
{a) Tits =]. © Ge! COS 


215. vid. 2 2 83 
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make the default of E. in Whoſe'favour the” award is made, 


YL .+ 


Pe 
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Bor, ee jrte to thatprivity, It may be . 


; ferved't that in this reſpect the caſe of an award is different from 


2 cormon bond, for by a bond to ſtad to an award, the obli- 


0 


Pp Ir the award be to pay on or before a particular day, pay 
ment before the day is equivalent to payment on the day, (5 
Nig and ſo one might ſuppoſe if the ae en to "oF on me ys 


Without the word, © before. * ( 6 Hoh: Bi 


Ir no day be limited for the payment it of money 8 bs. 
muſtbe paid within a reaſonable time, and the party to whom 
it is to be paid, is not bound to make a requeſt before he bring 


his a Aion for the recovery of it. (4) But it ſeems rather a ſtrit | 


conſtruction, that if the party who is to pay the money let a 


. it when offered, and be permitted, notwithſtanding ſuch tender 


1 5 and refufal, to ſue on the ſubmiſſion bond. Such ſtriꝭneſs, 
however, was formerly adopted. Money was ordered to be 


© paid, by an award dated on the firſt of May. The plaintiff 


4 brought his action, #ligning the breach in the non-payment of 
the money, the defendant pleaded a tender and refuſal at Mi- 


chaelmas, and the plea was overruled, becauſe the time elapſ- 


ed was too long. le) There is no doubt, however, at pre- 


ſent, but that if the tender is actually before the commence- | 


ment of the ation, it is ſafficient 25 ae this is eres: bo. 


the civil law on the ſame. ſubject. ( 4 
A ln LE num e heving cps ne he | 


Ge) B. 4:97 5 Deke AKA 41. | 9 85 Ed. 4-38 ite. 
Hinton v. Glaze 3 Keb. enk. 136. | 

rt Si arbiter,” me tibi certa 4 7 Si dies adjectus 5 3 ines 
 cuntats dare N tu accipe ipere 2 3 modicum tempus, quod ubi 
ſti ;—poſſe defendi, ipſo jure erit, pcena ſtatim peti poteſt; et 


non commitzi. Sed fi poſten 4 para - tamen ſi dederit ante aeceptum a 


tus ſie accipere ; impune me non datu- | um, agi ex ſtipulatu non poterit. 


v Mam; non enim ante feceram. Ff. 1. I. 4. t. 8. ſ. 21. n. 12. Utique niſi ejus 
* 1. 12 1 85 6.3 0.24. IM F tune fſolvi. f. 22. Celſus 
| | | ait, 


making | 


ber only bound to perform the award in à reaſon- 
Able manner, and it would be too much to ſay it was reaſon- | 
4 able; he ſhould compel the other party fo accept performance. - 


* 


U 


7 conſiderable time elapſe, the other ſhould be at liberty to refuſe 


5 


* 
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| ith ee oafgaan uo le artie 
upon to perform ĩt. YM e on ee e e,, obine 
ArrsrATon left eee eee thi U 
tor was poſſeſſed of a conſiderable perſonal eſtate t the brother 
poſſeſſed himſelf of it, promiſing to give a juſt account, and 
that the ſon ſhould have his ſhare of it; büt diſputes en 
between them, theſe were referred to arbitrators, and mutual” 
bonds given to ſtand to the award: The arbitrators: awarded / 
that the perſonal eſtate ſhould be equally divided between them, 
and that esch ſhould give the other a general release The 
brother having tlie greateſt part of the eſtate in his hands, pro- 
| miſed to ſhare it with the ſon, according to the award; the 
| fon relying on that promiſe, gave his uncle à general releaſe, 
and wiſhing to have his ſhare, to enable him to diſcharge ſome 
debts which he had vcontracted, applied to his uncle, who pre- 
% tending that he had not money, borrowed 200l. of one Hody, + 
and 300l. of one Holland, for which he gave his bond, and ad- 
| -vanced 30l. of his own money, and took a mortgage; from * 
don as a ſecurity for the payment'of the 530l.—The'ſon could 
never bring his uncle to account,! and divide the teſtator's eſ- 
tate according to the award. When the ſon: tendered to bis 1 
a ubele the 5 30). with intention to have his mortgage delivered .- 
up, the latter declared that on a Juſt and fair account” there 1 
would be hothing due, and that therefore he ſhould have his 1 1 
mort ge delivered up to be 'cancelled;--- The" brother made 
; his I, appointing his wife executrix, and died. The wie 5 1 
; dow proved the will,” and the ſon exhibited his bill againſt hers, py b 
praying that he m might have his ſhare of his father's eſtate 2 4 
| awarded to him; the defendant VO the charge in the ow "i 


ait, 1 er intra Nele Septem- | | acc, aut alia Jagen can bree. 0 
bres day juſſerit, nee datum erit: 1 um exiſtimare, pœůnam non committi E vj 
poſtea offeratur, attamen ſemel com- nec fi, poſt Kalendas, te para to accipere, i 
miſſam pœnam compromiſſi non eva- | non dem. Sed i ipſe recte putat duo eſſe 1 
neſcere: quoniam ſemper verum elt, | arbitri præcepta; ; unum, Peruns „ 
intra Kalendas, datum non eſſe. Sin dari, aliud, intra Ker do Licet | 
autem obiatum accepit, penim ere, igitur, in pœnam non committas „ 
non poteſt, doli exeeptione removen- I intra Kalendas pon dederjs, quoniam 355 
dus, contra ubi, duntaxat dare juſſus | per te non ſtetit; tamen committis i 1 $508 
ell. Idem ait, fi juſſerit me tibi dare, Pie partem, quod don Dug i "15.148 
| F. n ou og 0% þ 
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6 _ own ee en beds, . 


eee e hed ebe . k 


| and inſiſted that ſhe ought not, either as execytrix of ber huſ- 


band, on otherwiſe, to be drawn into account; for that her 
| buſþand lived twelve years after the award: made; and ſaid; 
5 mat though Hady's debt was paid,."yet ſhe had been fned for 
_ . Holland's, and had paid it, ani that on payment of that and 
75 OE OT RE IE RIC TRI 
* VVT 
* Fang as well as a redemption of the mortgages. hut that ihe 
account of the mortgage ſtould be takes apart end not attend 
the account on the gward.--- That the — compute - 
what money was due ta the defendant, and an payment of that 
the ſhould recopyey/the mortgaged Premiſes to the plaintiff, = 
That the maſter ſhould inquire whether the award had been 
1 by ihe brother, and if it had not, then that the 
- defendant td In ours eee OPT 


| aww ng [78 

Is PF DEW eee 
RY What gol be a pending in Chancery between the parties, 
' Breghef the du ſhall ceaſe ; it js na hycach if the-plaintiff = 


in the bill file another in the ſame-cauſe, 


1 ee eee eee ſar it is ſaid, till proceſs 


de ſvedout, a ſuit is dat properly depending, and till that time 


mme defendant cannat be ſaid to be moleſted : that this reſembles 
_ the cafe of a copnterboyd from ihe principal obligor in an ori: 


| ging] band to ſave his ſurety harmleſs; where though the ori- : | 
_ © gival bond be forfeited, yet this in itſelf is. no dampfication, 


_ and the counterbond is not fopiegtnd ill orgs al 
| happen to the ſurety, ( 
I Jy an award order that the defendant hall reaſfgn o be 
| plaintiff certain mortgaged Premiſes, it n if _ 
not feafſign without requeſt, (e) 
; F Ax award that all ſuits ſhall 5 8 A. 0 B. does 
not extend 10 ſuits, hetwean cok en ons ſue, and. B. * 2 


( Sweet v. Hole. er Temp. | ” x Kal. Rep. 1 8. cn Jac. 300. 
Finch, 383. Bromat 109 © 


3 Freeman, v, She, Balle. (114. Raye, $34". L 
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. an the other, and conſequently. „* 
at between ſuch parties is not a breach of the award. (% 
A CoxtinUaANCct: from tetm 30 term is/no-breach of. W 


eeed during the ſame term. (0 9 

en would pay 0 the plin= | 
| 6EY. or ql. and coſts of ſuit in an ation of treſpaſs beten 
| the plaintiff and defendant, as ſhould appear by a note under the - 
_ nttorney's hand, at the pleaſure of the defendant.Y---The 
_ queſtion Was, whether the defendant was bound to procure the 


note of the attorney, and 40 make his election, or the plain= C 


tiff, was bound to tender him the note, 'before he could bring 
his action and affign's breach in the non-payment of the one dr 
| the other. This queſtion, it was argued, depended on another, * 
Which was this; whether, in the preſent caſe,” the attorney 
"was to be conſidered as a ſtranger to the plaintiff; for if he 
was, it was not incumbent on the plaintiff to give notice to the - 


diefendant of the ſum due by the note, but the latter was, ät WY 2 4 


his peril, to procure it from the attorney; but, if the attor- 
. ney was to be confidered as the ſervant of the plaintiff, and i it 
was in his power to compel him to deliver the note, then „ 
deſendant was not bound to make his election till that was de- 
N noered to him. The judges were at a loſs bow to deterwine, 
and the court not being full, the queſtion was adjourned. But 
afterwards the ſubjedt was reſumed, and judgment given in . 5 


vour of the plaintiff, on the principle, that, though the attor- 


ney is to many purpoſes the ſetvant of the principal, yet in the 
ceunſe before the court, it did not lie in the knowledge © of the 


plaintiff, to what the fum amounted, and he could not coe 


the attorney to make the note. () But't this judgment is open to 

ſome obſervation.. Muſt not the attorney be conſidered as the 

| agent of the plaintiff?” and, if he had refuſed to make the note, 

at bis requeſt, might he not have been N by an acl 

cation to'the court for that purpoſe E 

lx, by ag award made in the middle af a term, F 
chat one of the puts ſhall ceaſe ; a certain Jujt which he has 

2 = (a) 8 v. lar 10] (6) Gray v .Gray. Cro. Jac: 525, 
Mod, oy 5 5 "of 
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(e) * * 109, 157. . 77 
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ras AWARD on bras 


| Agri Wee it may appear trifling to lay nn n | 
1 important point, that it will be a breach in the Wee in the 5 
„dit e proſecute it to judgment afterwards. in the ſam# term: 
8 Wy but it was, in truth, ſeriouſly argued: that this was-no breach 
NY of fuch an award; becauſe, by fiction of law the judgment re- 
1 1 0 the.firſt' day of the term, and therefore the award = 
EC: being made in the middle of the term, was of à thing which it 
Dees impoſlible for theparty toperform; the ſuit, bg Ving ceaſed 
by the judgment, by relation, before the award made.. 15 
RE as ſuch is the imbecility vf the human mind, when its views | 
42e contrattedby'the technical dogmas of a ſingle ſeience, that 
EL  _ ” the judges, inſtead of rejecting this as mere jargon and abſurd 
1 nonſenſe, very gravely obſerved, that though by fiction of 
law, every. judgment related to the firſt day of the term, yet © 
as the. plaintiff had in bis declaration expreſsly averred that the 
 Lefendant, after the time of the award made, had continued wo 
| profecute; his ſuit to judgment, and though it appeared to be of 2 
the ſame term, yet the defendant gy" to have takon OT” Ng 
3 of it, by ſpecial demurrer. (a) e 
Ir an award be that the one ſhall — 2 4 leaſh for a a 
years to the other rendering rent, and the leaſe be accordingly 
made, and the tenant do not afterwards pay the rent, this is 
o breach of the award on the part of the tengnt, nor is his ub- 
miſſion bond forfeited; the remedy of the leſſor for his rent is 
he ſame as in every other caſe of landlord and tenant: the 
award was completely performed by his topped of the leaſe | 
5 Ne with the rent reſerved. „„ 
|  _< _ $0, it it be awarded that 8 . into a d for 
-- the payment of money to the plaintiff/at a future day; if he 
Sie the bond, that is performance of the award, and by non- 
*- payment at the day, he will Aalen ny the bond awarded, | 
ES not the bond of ſubmiſſion. (e) h 5 
- © $0, in the caſe of an award to o give a note for 5 payment > 
Ta « money, the giving of the note accordingly will be perfom- . 


4 


"fa Huys v. Wright, 1 7 Vel- Veste. 3. pl. 8. ' there | ſaid to be 
verton 35. 28 Hen. L | © 
LY Benl. 15. pl. 16. ; Hen. 8. 0 Str. NS: I bare 463. 2 
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n ;plaintiff, 


„„ THE aas . vines. i 3 - 


eeepc be confin to bis 


| ation on the note. (a! „ 48 ne” 


Ix an award be made n the grantee of a rent eee 
terre · tenant of the land out of hich, the rent iſſues, . that the 
grantor ſhall ſtand acquitted: of the rent,” the grantes-1s. net 


hound by. hie te give the, tenant 3 2a- releaſe; it is ſufficient if he 


peyer purſue any remedy for.the recovery of the ah a 
o6diliens (895: 3 Sidi oF OF: Ml El RN 7 Aff, "UF: s 
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which- eber party | 


could have againſt the other for diſobedience of the a w 
was to ſue for the penalty expreſſed in the ſubmiſſion;: (4 N But 1 


N + . 5 865 N 
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Tuovon the ſubmiſſion be W it ha Rn ig 


in all caſes an action may be maintained on the award, whether 


it be for the payment of money, or for the performance of a 


_ collateral act; where it was of the latter Rind, however, it 


was not but by ſlow degrees that it was held that the act # 


; ſubmiſGon implied in itſelf a promiſe to perform. the award; be- 


fore: the courts went ſo fat, they held that the promiſe waevl- | 
lateral to the ſubmiſſion, and that where it was laid to bas 
been made at the ſam? tim: with the ſubmiſſion, proof. of che 
latter mighi have been conſidered by ihe jury as a foundation 
for preſuming the former; but if the promiſe had been laid'ts 


| have been made at any other. time, thoygh on W. 12 * 
Y Hook" v; "Titraere. Sir, 084. 12 3 Vid. P's. 6. — 4 0 5 
12 2 Bulſtr. 96. (d 10 „ 25 * 5 
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his award that oſſumpiion being flated in the tefins of ir, < 


— men in an etna the ale . 
bare been given of an actual promiſe. ( 
Was me ard, d a pivot bn e is Fa the ber- 


| met Of wogey; the «flioi} on the award tnky be an ation of = 


debt ar welk at where the ſibiniffi6n is by deed, and as well | 


be ne wald is verbal, as Where it is in writing (BY M 
ay alſo be ain of offengy# + in: aff other eaſes vita parol = 
- Lubwiſſion, an  ofſfumpſit is the * * of en x 9 


lie. 
Wurn the courts would act ſupport an allies” on an . 


of a collateral thing, where the ſubmiſſion was verbal, unleſs 


there were aQually mutual promiſes to ſtand to the award, on. 


 - conſideration of a bertain ſpecific ſum, it was, of courſe, ne- 
_ _ - cefſarythat the declaration ſhould run in ſome ſuch form as this; ; 
. *© Whereas certain differences ſubfiſted between the plaintiff and 


be defendaßt, and they had ſubmitfed them̃fel des ts the award of 
J. & concerning the Sault, and la confideration' of Gf. given 


by the one to the other, the one aſſumed to the other to ſtand to 


When mutuab promi ſer only were held tobe à ſufficie 
nion for this Action, it was no longer neceſfary to fate any con- 


 fidurationfor them in the declaration: hen the act of ſu bin- 
| Hon was of itſelf conſidered as an implied promiſe to perform 
| xa Wars, ir Beearne of courſe fufſttient ts flere theſubraiſſion. 


I All ns on theawird however, whether debr of Nump- | 


q ſic; it mut neceflarily be ſhewn that the parties ſubmitted; be- 


fort the award enn be properly intfoduted; and that fubmifion 


mut de ſlle un in direct, vrequivotal terth?; ſ tha che arbierator 

wis nomfnaketl “ on behalf of the defendant,” is not fufficient ; 
ir eolf appear that he wat in effect nominateck by ne defendunt, 
CER which, the ſormer expreſſion, it is f2;d, does ot lutte eri im. N 


Greg, v. Pulmer. F. be $494) * actiom of lebe ot the _ 

694. 90: but it does not appear whether either 
3) I do not 6nd any di ret autho- | the fubifiiffor or the #ward Wis verbal 
ddt thus, Hut- the tenor of or in writing. 


tze caſes ſeem to juſtify the conclu- . {c) Vid e 7 Fonntdin. 
_ fon.—Smith v. Kirfoot. + Eeon, 32. 
IK 2 Ormlade . mg Ero, _ Jac. } 


Cro. El. 4. A 
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_ . have been by ſome: friend} wo. 
| wel the defendant mighe not have conſented: (db? 
Irx is ale fd, that it mut appear for what ente the pee 
abe; (3) perhaps the fSufön mne be, that ie.ovght'to . 
peer ee e eee xcordin 1 WI 


„ton, n 


91 5 e 1 


4 *4 — * 
2 Ky. ; * 


the 1e rtf ah fupport N; other Ulk can „ 


judgment; rhievefore, white the! declaration recieed* that re. = 
teln Gifferdntes lad witch between the plakate und the denn... 


dunt, and tat they, find ſibaiitted” to the atbitearion f. J. G. 


1 hs bad avarded, e fo nab reiniſes,” that the defen- 5 


dunt fficuld pay to the pla 


given for the p Mimi, yet the judgment was arreffed, becauſe it 


_ did not appear:b by the ſubmiſſion as recited, that the delenddat b 


Jol. fn fatist lon of dene 
' to him out of the eſtate of one: Woolly,” and the biegen ad 
 aſligried i in the non: non-paytrient of this money 3; though a verd{& wi 


was Cxeciifor, 3 miniftfator, of truſtee for Woolly, or that he . 


had any Wie, of kis, or- had fubmitred on his behalf. 77 


Wut the action is on a niutual aſſumpſit 0 pay 4 cert ke 


boch on tequeſt, if the deferidant ſhould net ftand-to the iward, 


an aCtual requeſf to pay that fum, before he a Klon brought, | | 


muſk be fared ; for in a cafe like this the requeſt Is an effeatiul 


thing to iure the plaſitiff to bis acklon; and. "there is 4 dif 5 


| ference between 4 mere duty and a coll#teral, fütm ; in the firſt 


cafe; as wherE chere is 4 promſſe to pay on requeſt, all farts ler 
10 the defeüdant, no 4ckual requeſt is neceſſary; the bringing of 


the action is a requeſt ; but itn the latter cafe, an actual requeſt 
is neceſſary, becauſe the promiſe of payment on requeſt is as a 
penalty, and collateral. (d. And the avertneht ““ that though 
7 he Had not paid,“ is not a ſufficietit allegation of the 
| requeſt made; it muſt be thewn, by politive NIFTY to have 
dees made before the aQion brought. (#).. . 


* 795 "II 
* pit 


7 Dilly v. Pojbill. 2 Str. 24 (a) 'Birks v. | Trippe, 3 8 


(6) Brooke Arb. pl. 345 eites 3 73. 1 Reb. 146. 


4. oy 72 ſeems a wrong citation. (e) Semb. for in tha eile here cited, . 


v. Statham. 4 ber. the words tho! W were” id- 
225. 61. | 5 ſerted. | | 
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* in . aſſumpſi to perform theaward, wks. - 

| if may aſſign ſeveral breaches ; this caſe is not like that of a 
ben, obligation; in an action on which at comtnon law, one 

__ *breachoonlycould be aſſigned, that being ſufficient to forfeit the : 

3 obligation; but, in the aſſumpſit, only damages are recoyerable | | 

* according to the extent of the loſs ſuſtained by the plaintiff on. 

|” . account of the non performance, and that may ariſe on every 

E "breach... In duch a caſe, however, if one. of the breaches be af- 

ſigned in non-performance of 2 part of the award which is void, 


And intire damages. be given, the judgment will be atreſted: . 
3 when, an award. of a releaſe to a time beyond the ſubmiſ- 
1 ſion was held to be void, if it had been awarded that the de- 
3 : fendant, ſhoyld p pay 1.51, to the plaintiFi in ſatisfaction of a judg- 
1 ment, and, that he ſhould allo re releaſe to him all demands to the £ 
Wo: * time of the award; and in an aNumpſit on this award, the 
_ | breach) had been aſſigned it in non-payment.of the n money, a arid in 
+ not giving! the releaſe, if then intire darnages had been Elen, a > 1 
I Joe went! on that verdi&t would have been erroneous. ( 
4p Wurx the ſobmiſſion'i is by bond, if the award be for the 
55 payment of money, an adion of debt on the award lies, 2s well 
as an adtion on the bond; 6 but the latter is the action moſt 5 
uſually brought, i in which the eder of pleading commonly ob- 
3 is, that the plaintiff declares on the bond as in ordinary | 
actions on z bond; the defendant then prays oyer of the 
TIL which being ſet forth, he pleads that the. arbitrators | 
* or the umpire made ** no award 775 then the plaintiff replies, 
| not bareſy alledging that they did, but ſetting forth the award 
5 at large, and aſſigning. the breach by the defendant, andon that 
_ the whole queſtion ariſes as on an original declaration. The 
1 defendant then either rejoins that they made . no ſuck award,” 
7 | on which the plaintiff: takes iſſue or, he demurs, and oe | 
| ont; Joins in demurrer. Ce „„ 5 
| Wars by the condition of the bond, the crack muſt de 
wle before a certain tay, the defendant; inſtead of pleading 
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| 5 | 160 1 55 vid. Fele. 35 we] - 6) Vid. str. 93g. keen. «19, 2 
bb ; ; tum which ſeems contra, with * . 
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To. 66366 k #unebntcanen. . ws 
- Gimply that uo award was made, may plead that no award was 
made before chat day, becauſe he is not bound to perform an 
award made aftet itz then the plaintiff in his replication muſt 
| allodge the cw nds #166) ke ſets forth; to have been made before it 
e dy. ( Th 
' Tut paint dos inked ew ches the nad was ate | 
| within the time med, whether the defendntt plead in this 
manter or notz för without tht; bis right of aQioh will not be 
completely ſtated. ( 5) ——But an allegation under # *-videlice? 
vill be ſefficient titus, © that the arbitrators, after the Etecution 
of the bond, #tid before the exhibiting of the plaintiff's bill, vide- 
licet, on ſuck 4 day, made their award,” is ſufficient. Ard a 
diſtintion is taken, between # cuſe, where the words under the = 
© yiditicet® ate repuquant to the preceding matter, and where 
they are not; in the formet they are metely ſurpfuſuge, md 
mut be esected in the latter, they ate an affirmation fufficient- 
y poſſrive that the 40 ard was made, on the day mentioned der 
the * videlicet,” and bo other dey cam be preformed. (0 
To this the defendunt ett rejoin, by frying that tlie arbitra⸗ . 


tors gave bim bo notice beföre the day, of any award made; Uf 


iocke pendantty of any objeQion thet might be made to the füb⸗ 
ſatice' of the tefoinder, or aceount of the arbitrators nôt beingy 
bound to give notice of the award, (d) it is a departure from - 
nis prea. bY which he had denied the exiftence of any award at 
all, before rhe day. (ein one book, we are told, that if the de- 
fendarit wiſh to avail Himſelf of want of notice, he uſt ſet the 
award forth I in his plea, and then aver that he had no notice of 
it before the day. 7 7 7 This, however, ſeems an inconſi ſtency; 

for how can he ſet forth that of which he had no notice? and 1 

ä w. fact he be enabled, at the time of his plea, to ſet forth' the 
award, he will ſtill, in many Cafes, be bound to perform it, 
though be had uo notice on the day when it was made. The 
plaintiff too, might take iſſue on the fact, whether the deferidant | 
knew of the award before the commencement of the ation, | 


4 


b) 1 Sid. 370. 


64) 31 M. 8. Reyoke Ark. pt. 4% | (Ovid. CY 
1 Saund. 169, 2 Keb. 1 
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| And it appears, by 3 3 chat, where the eon · 
dition of the bond contains a proviſo, that the award ſhould be 
made and delivered to the parties, on or defore a particular, day,” . 

dy which a delivery accordingly. becomes eſſential to bind the 

parties, the defendant “ proteſting that no award e 
may alledge as a plea, © that after the making of the bond, and 
before or on the day appointed, no award was delivered to the 
parties, of or upon the e e in 8 condition of 
| the bond. (a) pak vi Win Ur | 
Tx the plaintif can 1contradi this news, it is laid, that he | 

A muſt do it in direct terms, alledging expreſsly that the arbitra- 

tors made their award, ſetting i it forth with certainty, and that 

they delivered it tothe parties in writing, within the time limited. | 

— lt will not be ſufficient, it is ſaid in ſome places, (5). to'alledge 

the delivery, by way of inducement, in ſuch terms as theſe, 

& That the arbitrators having, at fuch a time and:place, under- 

taken the burthen of the award, after the execution of the bond 

and before the day appointed, by their award made i in writing, 

; and then and there delivered by the faid arbitrators 1 to the faid 

parties awarded, &c.” It is however only ſaid, in this caſe, that 

all the juſtices argued againſt the plaintiff, but no judgment Was 
given.—In another book, (c) it is adjudged. that the allegation of 

delivery! in this manner by inducement is ſufficient. 3 
Tux proviſo contained in the condition of the Tudmiſſio ion 

bond was, that the award ſhould be made and ready to be deli- 


vered by three o'clock in the afternoan of the ſixth of April : 
the defendant pleaded that the arbitrator made no award of the 


"premiſes before three o'clock of the day aforeſaid-in the condi- 
tion aforeſaid ſpecified : it was objected that this plea was un- 
certain, becauſe there were two moments of time which might 
_ fatisfy the words three o'clock ; and. the award might have been 
made before three o'clock in the afternoon, though it was not 
made before three inthe morning; ; the court held that this would 
bave been a 3 exception, if me plaintiff had demurred for 


(a) Bendl. 39. "Beal. 108, 2 Keb. (6) Dyer 103. * 
402. | . 25 Rs Cre. wo 28s. 


+0 court beeilen. EE: * 


ibis tavſe, but whe had replied, the ee bes not now | 


open to him C z 7 FH WE 


- Every thing wat totes this the and was As > 
: 8 to the terms of the ſubmiſſion,' muff be ſtated by the 


plaintiff ; as, if the ſubmiſſion contain proviſo that the award 
be made in writing or ore fenus before two witneſſes, it is not 


ſufficient to ſet forth an award alledging it to have been made 


— 


ere tenus; it muſt alſo be faid to have” * rer before two 
witneſſes. (by. | inn en s 


© Bo, Ho if the enen chat the! 5250 nd wh 


„ 


that the arbitrators had purſued tet V ne wy 8 
So, where the condition contains a proviſo that this woke 


: 8 put t in writing under hand and ſeal of the arbittators; in | 


ling it muſt be ſaid to have been made under hand and ſeal, 
and not under feal only. (d) — But, when tlie proviſo 1 wn 
that the award ſhall be ready to be delivered, it is not neceſſat 


to alledge that it was readh, it is ſufficient to ſay that ps made” | 
the allegation of the latter implies the former.) () 
Bur where the proviſo was, that. W e (AI dende N 


and ready to be delivered on or before a certain day, ata certain 
ſhop in London ; and the plaintiff ſhewed an award made” at 


Vork, ſaying that it was ready to be delivered at the'ſhop in 
London, this was adj ndged to be a void publication and delivery,” 5 
becauſe a particelar place was appointed, where the parties were 


to expect it, and not elſe where. 5 It has alſo been held that, 
in this caſe, an“ averment that the award was ready to be de- 
livered according to the form of the condition.“ was not ſuffi- 


cients for that it wuſt be pan af the very! plate; and that 4 


(0 ie v. an 1 14 1 +: Girling: Crs, oY 450% 4 Mod. 
Raym. 123, 124. 177.7 | 


2 Wilſon v. Conſtable., Lutw. 3 Keb. . Lev. 133. 6 
| Mod Raym. 969. 


| 100 2 Keb. 186. but ſe” page 7 Vid; Hand 2, ee 
98, 242. Cartb. 158. 3 Mod, „ 


. Scot v. Scot, 'Traire | Ld. Raym. 115. Freem 416. oY 


v. Traire. 2 Rol. * 243. Sallows TO 193) 194: Cro, Jae. 576. 
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geliverꝝ at another place would nat be Uster, ni 


. ing the party's. acceptance, though it was obſeryed that-the in- 


ſeetien of a particular place in the proyiſo,. ö thay the 
Patties might go there to. ſee the award; (e“ 
7 ig ngt neceſſary, to Rate the date of the amanda. ir 9 18 
lederd to haye been made ons de which is within the time of 
the ſubmiſfian, that is ſuſßcient, and then. it ſhall be intended 
tg haze no date, and ſhall be wa ſdgered Wu 95 
of the delivery. 5 "i 
I is held, in a 3 thay the Feine gol | 
phao where tha award was made, Moauſa, it is (aid: 
is ifluable, anch matter of ſubſtance ; (4). however, it-is 
allowed to be ſufficient, if the place appear by, way. of recital ( 
bare dcs the award, after, having ſlated. that the, parties 
pmitted to the award of the achitiators by nathe, it will be ſuf᷑ 
cient afterwards to ſay, that the aforeſaid arbitgators, without, 


repeating their. names, proceeded to cogſider the matters, and 


made their award; becauſe the word © aforeſai refers tothe. 
arbitrators mentioned before; and gt the fame reaſon, wherever. 


in any ſubſequent part of the pleadings they. are ingrodaced, it 


— be done by the ſame epithet without. name, (e). But if the | 
me be miſtaken in any part, that, it is aig, will render the 
oe bad. In ſetting forth the condition, it was:expreſſed to 
be, to ſtand to the award of two by name, and if they. made. no 
award, then to the unipirage of.? Randolfe” Wulley ; the de- 
fendapt pleaded, that neithet the aforeſaid arvitratgrs nor the ſaid 
Ranulf : Wulley, made any award: this was held not ta bea 
good plea, becauſe, Ranulf was not the ſame name asRandolfe, 


| aud the word. aforefaid? prefixed to Ranulte was not ſufficient. 


to remove. fo weighty, a difficulty in ihe opinion of two of, the 
judges; (F) though another 4g) took a diſtinction between the 
making of the award it ſelf, aud n Fan it * 


bi Elboronth: v. Fa 1 Reb. et EF = 6 8. ned Cro. xl. 66. 


8: Keb. 697-725, But the judg-]  ( by 390. WM 
"wo t 185 e Contra inz Lev. 68. * 7 Lumley v. Hatton, 1 Ra 


(5): 6 Nu 2 Ld. Raym, "Rep. 27. 5 
1 Bulſtr. 312, (#); Coke and Waben * 
115 vid E Cio . I Wen . I ( Pads 25 75 | 


2 ro cou PuKyOUGAN CE. wy "hh 


Sreikgs that-where: the-ſubmiſlion was © Nandelfe ai ue 
award wis made by Ranolf, this was ariother man; bör it ſeerhied * 


% 


_  atherwiſe.. in'pleading, for here the word OY aſcertained | 
| Rinulf to be the ſame man us Ranflotſe, I 
Ix wasanciently held, that ehe plaintiff, after Khlag (oerh the 
| ende ire that be had himfelf performd that part which 
he was ordered to perform, unleſs by the terms of the Arc tlie 
.  performetice on the part Ken is precede the _ 
Performance by the plaiatif {a} | Ae 
Bor now there are only two eaſes is which the plitndiF wilt 
even ſuggeſt performance on his part: the firſt is where th Plre 
awarded to be e by bim is void, ahd eannôt be enforced „ 
the law, and unleſs he avers performance, the defendant may 
object to the whole award for want of mutuality. (5) The ſecond 
is where, by the terms of che award, performance on the part ok 
the plaintiff js a condition precedent to that on the part of the 
defendant; for there he muſt ſhew that he has dohe every thing 
neceſſary to entitle him to call on the oppofite party. But ten- 
der by the plaintiff, and refuſal by the defendant, will befuffici- 
ent, unleſs the thing to be Mer lies: ban os Vous wu 
out the concurrence of the other. 

Tuvs, where the Aae oleic Ag 201 
the arbitrators awarded that the plaintiff ſhould, on thi ſecond or 
March then next following, pay to the defendant 41. 108. fot 
every acte of the land, to be meaſured by aw'able-meafurer in the 
preſence of the arbitrators and umpire; or ſome or two of them, 

after the rate of; feven yards to the pole z on payment of which, | 
the defendant, his heirs or affigns, f1ould pas, convey,' of for-" 
render to the plaintiff or his heifs, or ſuck as he ſhould appoint,” 
all the faid lands, with warranty againſt the defendant and his 
heifs, 5 and all claiming | under hm; or in deſault of ſuch/payriient;, | 
the * plaigtiff and his heirs ſitould ſeal and deliver a reſeuſe of al”. 
his claitti to the faid lands, and every part of theni, and a; general | 
releaſe of all aQions, ſuits, and demands: the plaintiff. having | 


{e) Vid. Brooke 45. pl. 22. ver. and the ene. by 2h 
0 Vid. aofe p. dj" "TY | 8 
% : i ſated 1 


5 2 reve limited- for the N of it 9 
» ſion, acconding-to the: effect of the vondiiion:; he alſb awbrHEdd 
an admeaſurement made the fame day, according tootheelfeft 
ol the award, on which. the lands ere ſound to contain 12 
| poſes, gti the rate of ſeven yards io dhe pole, and gl. were . 
ſum $9, be paid, hich he had tendered accordingly, but which 
te geſengan dad refuſed: to receive, ; and: that the plaintiff had 
vequeſſed him to paſs a ſurrender, to him and his beirs, Which 5 
dhe had alſo refuſed. Thie appears to have been "thought the 
| erer mode 
osriscrioxis taken with reſpect to the mantier of de- 
. Aaring i in an action of debt on ihe award itſelf, and the manner 
; = ſetting forth the award in the veplication i in an action on the : 
1 enden dinAion: ws _ it rr inflited' on 


+8 * = : 2 


#49 more importane ae is dt e M 
IA declaring on the award, it js not e ſet bea 1 
te move of it, than is ſufficient to ſupport the plaintiff's claim to 
the money awarded: it was nok neceſſary, even in former times, 
in this action, to ſhew an award that was mutual; if the de- 
fendant wiſhed 10 impeach it, by thewing that it was not mu- 
| 10al, or that there was any thing by way of condition prece- 
gent to the payment of the money, be might do it by pleading. | 
15) But in an action on the bond, the award muſt have appear- 
ed to bs mutual, as ſet forth by the plaintiff. In an aQion on | 
the award too, the plaintiff might declare, that among. other | 
things it was awarded: whereas on the bond, 60 among Mer 5 18 
_ _ things? would have vitiared the replication. (9 Facther- 
ttmis the diſtinction does not appear to be very eſſential; Taq in 
g * . every other reſpect, the mode of taking advantage of any, vari- 
————_— between the award ſet forth and the real award, is the 
2 a is alſo 15 , A: N e itbe ma- 


4 ; operagr a 8 . 3 
a 2 0 Wee L e Wee . | Rol. 1 
| dres. 4 fe) Vid. Litt. 314, ny. 


9 (3) ith v. Kirfoot. 1 Leon. C. ns. Tit. 9 | 4 
r 8 Litt. 312, 313: by * 5 ai ; 


of pleading in this caſe. Cop on 


4 


\ l « 1 
Fg 


10 couper e . 
1 | 5 ſet forth the. award 


n profert in curin, 


A and demurs for che variance ; if he 7 255 
plaintiff ſet forth the award without be profert, the defendant * 25 8 
anfwere ( no ſuch award, on which iſſue is joined: if, on : 
» dethutrer,- the award ſet forth vary materially from the 


real award, judgment will of courſe be given againſt the plain 3 2 A 
_ tiff: if; on the iſſue joined, che award. ſet forth differ mate= _ _ 
from that given in evidence the judge will dire& the 9 


a 


jury to find for the defendant; If there be no material yari-"- | 
_ ance; in the one caſe judgment, and in the other 2 verdift, | 
vill be given in favour of the plaintiff, - In tle caſe-of a gene- 


ral verdict in his fayour, it muſt be preſumed, that there was 
no material variance; if at the trial it be doubted whether the .. 
variance be material or not, a ſpecial verdict may be taken, 

and the queſtion argued in court, as ona demurrer. (a 1 
Tx form of declaring in debt on the award is ſaid 10 = _— 


| been taken from a writ.in the regiſter, in which ſo much anlx 
ol the award is ſet forth as is neceſſary.. (6) That. writs. how- - 


ever, is very far from: juſtifying the aſſertion. It is a writ in P 4 


treſpaſs on the caſe, ſued by the party againſt whom the award 
is made for the payment of money to the other at a fütute dar. oy A 
againſt that other for having ſued he the, 30 55 before fe 9 5 4 I 


5 appoirſied. (6) 


"THERE is 2 Aidlingen better found; BE refpsat te 1 A 
defendant's plea, that he did por ſubmit. In the a&tion. on de 'J 


geg v. Marygeld. 1 1 Salk. 
v. -Hornigold. 


8 14. Raym. 715. x Bo v. Nichol- 


fon, . 1 Bur. 278. 
(65% Per Ld. Mansfield. 
280. und in Litt. 314, 313; 


(5)—Oſtenſurus: quare cum lidem 


* Bor. 


B. et C. pro certis debatis inter i a 


motis, in arbitrium T. et E. ad 


award, there is nothing which can preclude the deſendant from 
the benefit of this plea: before he can plead at all, the plaintiff 
muſt have ſhewn every thing neceſſary to maintain his action, 
| and the N does not contradiQt himſelf, by pleading, that 


2d decem libras e cidem- e. 

| ad certos terminos nondum elapſos ar- 
ditrati fuiſſont et 'adjudicaſſent e pre. 
dictus tamen C. pro. debite pracdisto 
| verſus prefatum B. coram prefatis 
| juſtitiariie' proſequitur, et ipſum M. en 
occaſione laboribus variis et 


plurimis multipliciter katigat et in- 5 *Y 
| quietat wigus Juſte, in ipſius B. dam- 


1 1 
f 1 . * 
T7. * 
4 1 * 
399 
"Tf $ , 2 


per ipſos B. et. C. electorum in i num non icon et ee * (0 23 
nibus ſe poſuiſſeut et, ſubmiſiſſent, et bs GE... ws Vc. 8 Re 1 
pcet ndem arbitratores prefatum B. 93 „ 
FI 1 be. oY 
a} 


9 


= 11 4, 1 . 
meg 40 ae but e eee Nun 
bo! 'The plaintiff, in his declaration, only ſerv fern 
1 12 n it does nat appear from wit cauſe it * 
3 gien; the deſendant cannat therefore, at that period, imme · | 
* diately pied chat he did not ſubmit, becauſe M. 0 de ha”. 
= 1 ſhew that he knows the condition of the bond to cantzin 
maus ſubmiſſion; When he prays oper of the.ganditiag, and t 
is conſegueniiy given; be cannot then plead that he did not 
ſubwit, b:gavſe- the condition implies that he did: if he withes + 
E to. hays the effe&. al nuch a. plas he muſt pen that u * 
1 Mons Seh in required in-ſexring, forty a: e 4 
3 verbal award; the- former muſt be ſtated more particularly. 
ee.uerz reference being to ſome particular pact af the award ifi,, | 
3 and not to. any thing alledged by inducemest. Dult it is dot 
| near tht a verbal. award ſhould be ſo ex ſheun, be- 
cauſe it may be very difficult to, prove the preciſe. worda; the 
effect and ſubſtance i is ſufficient. ; thus, where the plaintiff, by 
| inducement, alledged that, at the time of the ſubmiſſian, there 
was 2 certain. ſuit depending between bien and the deſendant, 
and then ſtated that the arbucators having undertaken. the bur- 
then of the award, ordered, among other things, that the do- 
fendant ſhould pay to the plaintiff all ſuch monies as he bad ex- 
pended about the © ſuit afereſaid: ĩt was bald that this ſhewed = 
ſulcienly that the . as made of the Aen. marviaged. 5 
by inducement. (50 
Wsäzar the labilen itoarkitrators, 1018 dein debut 
1 an umpire, the defendant, after oper oſ the hond and condi · 
„ tion, muſt not mecely, ſay. that the arbitrators made; ng award, 
but that neither they nor the umpire made any, otherwiſe his 
_ plea, will be incomplete, and; the. phincif may demur to it: 
bein inſtead of demurring, he; chooſe to reply, it is bot ne- 
3 9 for bim to take any noiſce of the arbitratota. but be 
| - may immediately ſet forih an award made by the umpire. . 
7 en e eee 


1 Bid: 290. vid. 2. Str. RN } 
yt 4 50 v. W A Vent, s 
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MR 
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the plea af no gward is artotaldenial of all cauſa o aftion, 
and therefore the plaintiff does pot.anſwer it without hewinga, | 
breach (% Aud it the defendant, inftead.of demurring, rejoun. | 
that che award ſet forth. in not the. derdof he arbitrators named, 


or that they made © no ſuch award 5 thaugh the faRt be ſrugd 


in favour of the. plaintiff, yet be ſhall-not have judgment, e 15 A. 


cauſton the whole of the record, no cauſe of 2 dien ap. (5) 
Ir after ſeating. forth the whole award, the plaimiff aſſign 


be void, yet if, notwithſtanding that, ihe remaiader 


a afſignment of a breach. in asi part of the latter will mine | x 


dhe a ion. Thus if the award be, that the defendane and angd- 


0 the ſtranger, the breach muſt not be afigned, © that the de- 
fendant and the ſtranger did nat enter into the bond,” bot © that |, 
the defendant; himſeif did not enter into ir.” (0 1 

Wiss money is awarded. to be paid. oor lms put 

cular day, it has been held that, in alligning./ the breach, it 
muſt not be merely faid, that it cas. not paid on the day; it 


muſt be added that it was not paid before the day and this is- 1 


ſaid to be the neataſt way of aſſigning tbe. brench in this cafe. (u 
But in another caſe, where an ohjection aß this kind, ſeemed. 
to be that which tnoſt. affected the manner of pleading; it was . 
held. that an allegation of non-payment! on the day: implied that 
it was not paid before the day. e Perhaps dis dien may be... 


8 
breach in a part which is void, the effect will be the ſame as if b 
aſſigned no breach at all: but though part of the award! ſee n 


| ther {ball enter into 8 bond to the plaintiff; his being void.as _ 


made, between an. allegation of payment om the day, in the se- ö 


tive or in the paſſive voice ; if it be ſaid that © he did got pay®*. .. 

on the day, that applies to the EFmple fat of payment at that 

Particular time. and does not implyithat he did not pay e: 
but #rhas the 0's was. not paid by him?” on the day, int 


(a) 1 Wyache. 177. velv. 49 1 234. r 12 Mod. , 


(5); Barret v. Fletcher. Volv. 153. (4% 12M 
(e Godb. 165. 3 Buiſtr. 313. (e) Bridg. 91. 
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es that er paid. ZH wed? With taveltings 
tus Acids, it has ſinee been Neth nu tbengd 5 pay-. 
ment before tlie day will be good evidence of payment oñ 
aa where payment on the day is pleaded; et, in war 
parties ought'to purſue the words of the condlriti> (0 By the 
| lanter words, I ſuppoſe; it is meant that the plaintiffiin ligt 
ee thoul# follow the very worde uf the A. 
However the breach will be ſufficiently 'affigne@ by alledging 
that the de ſendant did not pay according to the form ad effet 
of the/dwatd'aforeſaid ; the rule of pleading in ſuch a caſe, be- 
ing that where the day of payment or performince appears be- 
tore on the record, there; in averring performance or in'aflign - 
ing a'breach'for the want of it, the day needs not be ſpecifically 
mentioned; but it may be aſcertained by 4 reference 10 2 former” 
Pant of the record. 6 73 99 e 3 

Ir tbe-awird er forth, be tliat rhe eſe? a" a Fn x3 
plane, and between certain hours, thalt pay the plaintiff a fum 
of money in aſſigning a breach for non-payment, rhe plaintiff | 


muſt not only ſhew that he himſelf went to the place between 


the appointed hours, and that the defendant was not there; he 
muſt alſo ſhew that he continued there till the laſt moment; it | 
is not to be preſumed, till the contrary be ſhewn, that he con. 
tinued there till the laſt moment; for the defendant has n op-. 
portunity of ſhewing the contrary by a rejoinder, becauſe that 
would be 4 departure from his plea of . no award made?” ( 

Ir Was awarded that the defendant, on the delivery of he”. 1 
award, ſhould pay the plaintiff 221, 28. 10zd. In an action on 
the ſubmiſſſon bond, on i no award” being pleaded by the de- 
fendant, the plaintiff aſſigned the breach by averring the deli- ö 

very on ſuch a day, and the non-payment on the delivery. The 
2 demurred, andi it was inſiſted on his behalf that the 
breach Was not well aſſigned, becauſe though it was ordered 
that the defendant ſhould pay the money on the delivery of the 
award, yet the law, bya rea ſdnable conſtruction, would allow 
him a convenient 8 10 for e the award might more 


' fa) a Vent. 441. 18 ox. 00 Pig. 1 * | Barnard. 
"0 _ $45; by Mod. 5 „ t 54 ; 
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great diſlunes? 


| ſumed'he had money to pay; and if this conſtrudtion' were 


| lowed, then the breach was afſigned 100 tte; ee 


5 ought to have been ſo pleated" by the defendant: % 


*, 


ſet forth. 


228 vid Rodham v. Stoker, TY cb 2 Belt 9 


have been that the money was not paid onthe dehiyery of "the 


award, nor at any time after.” But the roajority of the” dürft 


_ were of opinion that the breach was well aſſigned, und that i x 
; ſhould not be intended that the money was Paid after; and if 


in fac it had been paid, within" Feaforable tines 


8 8 * 


Fe, the award be that the defendant ſhall pay. 14 fun uf mo- 8 
to the plaintiff,” wheh he Malk be requeſted; in the 1 8 
ment of the breactrin noti-painent, " A requeſt muff be; "dire 1 


ated, becaufe; by the awarg, the money 1s. not due, but n 
ſpecial demand; there bein ng 4 a difference in this re reſpe&. be- | 


tween a debt dus on bond o F on contract, where no. demand is : 5 | 


| neceffary,” and the caſe of an award; "and therefore an allega- R 
tion that though often requeſted, the defendant has not pad, 


will be ſuffcient-in the former caſe, but not in the fatter. (3) 1 
Tux breach muſt always be aſſigned with ſuch preciſion, as 


| 20 oy oy the award was made of the thing i in which N | 


is'alledged: therefore, where the plaintiff, in his, , replication, 


A alledged that the defendant had filed a certain bill in Chancery 5 
againſt him, ſetting it forth in the words of the bill, and that 
afterwatds they had ſubmitted t to. arbitrators, who awarded that 
a * certain” ſuit which was depending in Ehancery between 1 8 

them mould ceaſe, and then ſheww ech that the defendant had $0 
ſince filed another bill; averring that both bills wers for the ſame 


matter: this was held! to be badly. pleaded, becauſe it did not 
appear that the award was made concerning the firſt bill, as 
the' defendant might have ſeveral bills i in Chancery againſt the 
plaintiff. (e) But it was admitted that if he had ſaid,” that the 


* b arbitrators had awarded that the ſaid” ſuit ſhould ceaſe; this 


W127 


would nid ewe hin (PE. award related to 1h particular bit 5 


N. 1 at . 775 1 "3g 6 
(4 + SHER v. e las. 389 | (ey Frocitinn, v Shrene- 1 "th : 
(% Waters v. Bridges. Rep. 8 8. Cro. Jac: 339. Den s. 
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1 e ee | | 
Ve; pp in afligning the breach, it is not neceſſar} | 
- the, indenture- at latge but if it be that the rept ſhall es : 
in ſuch manner and at ſueh times. as is;expreſled in the inden- 
* ture, then the inden;ure muſt be ſet fort m ſap, * 15 
9 ner and time Particularly; deſcribed. (a) oh 
Wurxs the award is in the alternative that the et 
. @all doone thing or another 3 in aſſigning the breach upon t, 
the plaintiff muſt. 1755 he. has neither done the one nor the 
| ©ther, becauſe if he has done Shar, he. has obeyed i * 
bf award. A : 
Wurms . thing pew to he 4 by the dees 9 
ant, the plaintiff, it is ſaid, Can aſſign a breach only in be 
: non-performance of one 3 the aQtion i is on the bond, be- 
cauſe an aſſignment of two breaches will be liable to the objec- 
. tion of dbuble pleading. () In a caſe, however, Which 'occur- 
tei in the fixthofthe preſent king, it is only ſaid that it is not 
neceſſary to aſſign breaches of every matter in an award, becauſe 
the breach of anyone is a forfeiture of the. penalty of the bond ; 
_ that if .the breach be well aſſigned i in one point, For which the | 
| award is good, the plaintiff muſt have judgment on demurter 
por the whole penalty of the bond, and when. he has once reca-- 
3 vered that, he can never maintain another action, on the ſome. 
bond, torecover the penalty again,, on a ſecond breach. C 
Wurnr the award is for the payment of money, and MN | 
| plaintiff brings his ation an the ſubmiſſion bond, hut does not | 
_ © properly allign the breach, the court, it is ſaid, will not hn g 
neral grant Rim ſeave to diſcontinue, unleſs under peculiar cit-.. ; 
cumſtances, hecauſe be may have his remedy on the award it- 
ell. (e) It appears, therefore, that judgment againſt the plain- 
tiff, in one form of action, e from gk in 25 d. 
_ eee XR 


be Anon.. | Vent; 87. yok * ld dt a e-" 


Semb. contra. Sav. e bee -nants, &c, does not ſcem to * 
; ſo. nmr the caſe of awards, 


ee H. C. 18. b. 2 (d) Fox v. Smich. 2 Wit 26% „ 

B vid. Addiſon v. Gray. 8. F. 19, 
e. 14, L. 8. with-reſpeR to-the fie | 395 "IN fr 
nen W N 6) eas 


., 
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, ay | 
8 "To 8 eds planting the wihaloleny; aun 8 


he urhitnatars made uo award,“ plead ſomecollateralmattes, = 
hich if itue, woull be a bar to the action on the ad, the 


Hlaintiff, without. ſetting forth the award; ar «fligning a breach | 5 


aſ it, may take iſſue on the plen, and ge 80 trial on that fa@; 


n 
d l i Wes Perm poo 


awards under the band and ſeal of the arbistatorꝭ may nor,” to 


| being," with-propriety: given: only to an inſtrument under the 
hand and ſrab of the panty who is to be bound by it; yet it may! 
| beiſofarconſiderad-as partaking-of the nature of a ſpetiulty, us 

tobe within. the meaning of the ſlatute·; the parnole be 
ute vs to limit tha time for. bringing aQions on a fimple e. 
tract without! writing under hand and'feal, the profscution og 


which a long time after the cauſd of them.bathacorved}/ was ο˖,ẽ 


or if le doubt the efſeꝶ aß the ple, r 


„Tun Glatugece) is tete tou ents. 5 
den of delition; an awardtubder the hand and ſeat off the dvilitie« ENTS. 
3 IIS ee eee ee 72 
 ichoutavuly,”7: dk though . in Mi Ae a 8 


all purpoſes, be conſidered as a ſpecialty, that denomination, 


ten tlie occaſian-of perjury-in witneſſes & too upon them to 1 


ſwrear to circumſtances of which from the length of vime- they 


muſſ be ſuppoſed to havo an imperfe& remambrance-- bi ts 
reaſon can ne ve apply to a eaſe which may. be ſo-eaſily; a,. 
R andi ſeaſ of an. arbitrator: th 
 wonds of the ſtatute are applicable to debt af another; kind, ut 


e theſe words alſo:favour-this courſe/of aps 


guipont.— The ſtatute ſays, it.. allentend to all a ions of debt | ; 


for arrearages of rent; but on theſe words, it hes been tas e 


termined, that it. was only an action of deht for arrearages © 
rent on; a paral. legſe whigh. could;be batred hy the: length 


time, and that they did not extend. to rent reſerved on 4 leaſe 135 


under hand and fehl. On theſe grounds the whole'court,. en 
1 CE held chat * aQion * . on an 24168 


1 * 9 
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" \though.not) 4 ſpecialty, as not barred 88 [ 
enen bpiby;: 4 all actions of debt without ſpecialty ww. 
 =_ { buf, . all actions of debt without ſpecialty; which üre 
* grounded dn any lending or contri ; | this action was'clearly = 
not grounded on lending; neither evale it with propriety be 
ſiuid to be grounded on ſuch contract as was intended by the ſta - 
ws; it was true indeed, all actions of debt were founded on 
contract either expreſs, or implied by the law, and this was a 
contract implied, but had the ſtatute meant to extend to ſuch 
contracts, the words 5 founded on lending or contract would 
| have been ſaperſſuous and uſeleſs ; anch it clearly appeared what 
kind of contracts were meant, by coupling the word contract 
, with: lending; and if the more extenfive conſtruQion of the 
| aft were adopted, it would e all einne eee 
ſpecialty whatever. ( 
War the Anden ede eee 1 10 
award, he cannot in genetal, after the replication,” rejoin 


any thing elſe than that there Was no ſuch award:” if the 


award be void, he muſt demur, becauſe a void award, is 45 no 


award, and the bond is not forfeited by non · performance. 69 


He muſt not rejoin that the award is void, becauſe that is a de- 
parture from his plka. (r) Nor can he alledge payment or per- 


formance of the thing, in which the breach was aſſigned, for : 


that will alſo be a departure. () So, if the award ſet forth in 
the replication order general releaſes to the time of the award, 
he cannot rejoin that a ne cauſe: of action aroſe, between the 
time of the ſubmiſſion and the a ward. () But if the award was 
made by an umpire, and the defendant had only pleaded that 
the arbitrators! made no award, he may, on the umpirage be- 
ing ſet forth, rejoin perfortmna=ce" . or chat er contaditt 


80, if the fubraiifilon * general of a walten * hophraverty 
between the es, aN a nn the een made 138 


Hodlden v Harridge. 5 by (40 Com 3 Abit, * fa 
. ) He very e 13 Plede, F. 228. De. ; . 
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his plea; 6): 4 . 7 e N 


. 


no, award of, the premiſesſ which; i ;is.ſo.farfrom,-a 


8 


e ebe BERFOR Aen. 5 


a -premiſgsz..4hs:defendant may; plead, that the, FOR * . 
made no award of the ptemiſes and if the a wand et fr inn 
the replication. da, not-comprehend all, the-ſubjeQs that were in 

controverſy, he may rejoin that there were other things in con- 
troverſy, of which the arbitrators had, /potice,, and pf rich. 
they made no award,., concluding./'** thay therefore they made 


from, his plea, that it is a copbrmation An e nba A ft” 


Ix the, een Conceive, the award to be;þad, ;infleed. of 
and then demurring to the award et 
out in the replication, be way himſelf ſet forth the; award, aver- 
ringt that the arbitrators made no other, without alledging per- 
formance.-- Then the plaimiff demurs, and the queſtion comes 
before the court on the validity of the award itſelf; 6 (; . 
Ix the defendant bas performed the award, he may after . 
ting it forth, in his plea alledge/ performance. But it is ſaid, 
that he cannot plead- ſimply that he has performed, but muſt 


ſhew in-what manner, (e) But i it. is conceived that this applies 
only t to the caſe of an award | in the Prion ay where i in order 


to dicharge himſelf he moſt ſhew, . which of che two things he 

has done. 1 he needs only bew performance, . 

adap ted | to thoſe of the award well, Thus if an award 
N the defendant had 10, the Plainuff, ſhall ceaſe,” 

it is ſufficient 1 to ſay that the laint it | Rood acquitt 


_ pleading. & no award,” 


be 


words 
ie that 


ſuit; ; it is not neceſſary 10 ſay that e gave bim a releaſe. (e) 


"Warns the award is void, with reſped to any thing award: / | 65 


ed to be done by t the defendant, he needs only aver performs. 
ance of that for which it is good, and jake: no e 55 _ 
which he conceives to be bad. . NN 


Ax ayerment -of tender and pag 15 
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wand, he is Rill ready to perform. (a): of BE 
Wu it appears by the awart that the dae to % 


| the gik a8, it is ſufficient! ſor te defendant to ſay that he has 


Hot yet done it, but that he is ready to perform his part as ſoon 
as the phintiff does his. Thus, if the award be kat the plan- 
ef half prepare an obligation ſealed vith wax, and carry it to 
the defendant, who ſtall put Bis feal to it, in fatisfa@ion to the 


plaintiff, it is ſyfficient for the defendant to ſuy that the plain- 


ttf has nor yet tendered to him the obligation, and that he's | 
ready to feaf ir, when it fall be offered; (5) „ 
Ir the defendant ſet forth the award and Nether erforme 


generally, and them on « breach being affigried im the replica- 


tion, he rejoin and ſhe A ſpecial performante, this wilt be a 
departure. In an action on a ſubmiſſion bond, the defendant 
after oyer of the condition, fet forrh this a wurd, that whereas 
| the defendant had Tent the plaintiff 2ol. for feeuring of which 
the plaintiff bad mortgaged certain lands to the defendant, and 
whereas there was a controverſy between them cancerning the 
matter, . it was awarded that the plaintiff ſhould pay to the de- 


| Fendant 351. before a particular day, and that 1 in the mean time 


- he. ſhould permit the defendant to enjoy the poſſeſſion of the 
mortgaged lands, and that on payment of the ſaid 3 fl. the de- 
. fendagt ſhould account to the plaintiff for the meſne profits, 
and deſiver over to bim the mortgaged deed, and reaſſign to 


him the mortgaged lands, and that they ſhouſd give mutual re. 


 lenſes;”” then he alledged performance generally: the praintiff 
"replied that he had paid the 751. before the day appointed, but 
that the defendant had not reuffigned; the defendant rejoined 
that he had delivered the mortgage dee& to the plaintiff and was 


ready to reafſign, but that the plaintiff. had not. requeſted hic: | 
the plaintiff demurred, and it was reſofved that ritis rejoinder 
bas a departure fromm the plea, becauſe there he bud pleatied 


9 Mb at} here he had only T_T. 2 W ea 


1 . 6. 39 b. 55 Morgan's Brooke. Arb. 5 5 Rol. PEE Z. (. 
(e) Roſſe v. * I La Raym. 


Ir 


4 


23. 


forth an award that he ſhould pay the plaintiff 31 00l. and give 


him a general releaſe, which was conſidered as an a ward of ne 


fide, and therefore void; and be averred that he. had paid the 


money; the plaintiff took jus on the payment; the defendant, 
inſtead of j joining iſſue, rejoined that the plaintiff. was. not at . 
liberty to ſay he had not paid the money, becauſe he had, by. 


his certain writing, acknowledged the receipt of it. To this the 
plaintiff demurred, as he well might, becauſe the rejoinder was a 
departure from the plea: the defendant joined in- demurrer, and 


would have had judgment in his favour, becauſe not withſtand- 
ing his allegation of performance it was of no conſequence _ 
whether he had performed it or not, the award being only on ; 


one fide, and therefore void. But on application from the plain- 
tiff, leave was granted to diſcontinue, becauſe it appeared that 


the award was alſo that the plaintiff ſhould releaſe all actions to 
the defendant whick made i it mutual; aud the court reprehended 
the trick that had been put upon the plaintiff, adding to the 


rule for diſcontinuance, this reaſon, that it was for the, foul 


practice of Saunders the defendant's counſel. (s) But Saunders 
excuſes himſelf by the hardſhip of his client's caſe, ſaying that 
the bond was only in the penalty of 20000. and the ſum awarded s 
was 3Iool. when in fact the plaintiff was in the debt of the de - 


fendant, and the arbitrators had been in colluſion with the plain 


tif.—And further that a bill being afterwards filed in the Ext 
chequer againſt the plaintiff procured the defendant relief. 


Tux defendant an oyer ſet forth an award that he ſhould pay 
to the plaintiff tal. 10s. and averred performance: the plaintiff | 


replied that true it was the arbitrator had awarded that the de; 


fendant ſhould pay to the plaintiff 1 21. 108. in full ſatisfaction of 


all differences between them, and offered iſſue on the non-per- 4 
formance. The defendant demorted, W the plaintiff had 


lo) ve „wemer 2 Keb. ow 1 Saund. 326. * 
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lx has ſeveral times happened. that the defendant; * 1 8 | 
forthanaward partially, has impaſed oonſiderable difficulty on ie 
plaintiff how to anſwer him. —The firſt caſe of that kind which 
occurs is that of Veal and Warner—in which the defendant ſet 
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4 - concluded to the country, having aedged new matter i 


which the award was void, and, the defendant was deprived of 


ide opportunity of his tiaverſe to the matter; and the plaintiff 


* ought not to have his judgment, - becauſe it did not appear to 
the court whether the award was good or not: and of this opi- 


nion were Jones, C. J- and Charlton, J. after two arguments 
at the bar. But Windham and Levinz were of a contrary opi- 


nion, becauſe the defendant had admitted the award to be good, 
and taken upon him to plead performance; and when the plain- 


tiff had ſhewn that matter which proved the award to be good, 


the defendant ſhould not be permitted to traverſe that, to prove 
it bad, but if the truth was that the award was not in ſatisfaction 


of all matters, and ſo only on one fide, he ought to have 


-pleaded . no award; but when he had pleaded it as a good 


award, and by the replication it appeared to be ſo, he ſhould not 
be admitted a traverſe to prove it bad, for that would be a de- 


-parture from his plea, and equivalent to ſaying in the latter that 


there was an award _—_ | and 1 in his rejoinder POR 9925 was 


_ (a) | 
In the caſe of Strike and at. a queſtion of A. faine kind | 
rd, but remained till undecided,— On oyer of the con- 


Jittion, it appeared to be, of a ſubmiſſion to perform the award 


of four arbitrators, with a proviſo that ĩt ſhould be made, on or 


before the fifteenth of February, and if not, then to perform the 
umpirage of T. B. ſo that it were made, on or before the twenty- 
third of February The defendant pleaded that before the 15th 


two of the arbitrators made no award, but that the umpire on 
the-23d awarded thatthe defendant ſhould pay to the plaintiff 61. 
and ſhould afterwards releaſe to him, and that he ſhould per- 
mit the plaintiff to enjoy a particular cloſe. The defendant 
avetred that he had paid the 61. that he was always ready to exe- 


| cu a releaſe, and that he had not diſturbed the plaintiff in the 


enjoyment | of the ſaid cloſe. ---The plaintiff in his replication 
confeſſed that the ſaid two arbitrators did not make any award, 


and that the umpire had awarded as pleaded by the defendant, 


but averred that he had further awarded, that the plaintiff on 


6% Seal v. Crowe: 3 Lev. 165. : > ROD 
| 7% | | payment 


* 
* 
7 


Fs | 
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payinent of the (aid 61. ſhould execute a releale i ba Sled; 85 
then he averred that the defendant had not paid the ſaid 6l. but 
did not take iſſue on it, but traverſed , that the umpire had 


awarded only as the defendant had alledged. On demurrer the 


caſe was argued ſeveral times; the principal objeQion made by 
the defendants counſel was that no fufficient breach vas alledged 
in the replication; for the defendant having ſhewn an award by 
the umpire that the defendant, ſhould pay tothe plaintiff 61, and | 


the plaintiff having replied that the defendant had not paid it, 


he ought to have taken iſſue on it, and not to have concluded th 
with a verification. — To this it was anſwered that though the . 
replication might be ſaulty in not having t taken ifſue on the pay- 
ment, and alſo, becauſe the plaintiff by the traverſe in the repli- 
cation had prevented the defendant from rejoining; yet the plea 


was faulty, becauſe by the award, the defendant" was to ſeal and 


execute to the plaintiff a general releaſe ; ; and he had only ſaid 
that he was always ready to do it; whereas he ought to have ex - 
 preſaly averred that he had done it; or that he had tendered. Ws 
, releaſe which had been refuſed; that therefore no replication was 
neceſſary, and the firſt fault ag in the plea, that i in the re- 


plication was not material. ---Treby, C. J. was of opinion, that 


in this caſe. it was not neceſſary to ſhew any breach, - becauſe _ 


the bar was merely idle and impertinent, for it did not appear 
that the umpite had any authority to make an a ward, and then 
it was the ſame thing as if it had been ſaid that the arbitrators 
had not made any award before the ſubmiſſion, or that a mere 


ſtranger had not made any award: the plea admitted that the ; 
| arbitrators might hive made it, for it was ſaid that two of them ; 
had not made any award before the 1 5th of February, whereas 


by the ſubmiſſion, they had authority to do it on the ſame day. 


The plaintiff might have demurred to the plea, and although he 
had replied, yet the defendant having demurred to the replica- 
tion, the plaintiff might take advantage of the imperfeQion of 
the plea, che firſt fault being in that.---He admitted, however 
that if the defendant had pleaded © no award, a breach ought - 
to have been ſufficiently aſſigned. Powell, J. was of a contrary 


* He ſaid, that though it was a poop rule of pleading 


_ 


Wy 
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that judgment ſhould be given, againkt him ** committed the 
brſt fault, yet that could not have place in the caſe of an award. 
Had the defendant pleaded that he had not ſubmitted, or any 
195 other collateral matter, it would not have been neceſſary for the 
10 plaintiff to aſſign a breach, hut he might follow the defendant | 
ig his own way but when the defendant pleaded no award,” or 
that which was equivalent, a breach ought properly. to be agn» 
cg. Arid the plea here amounted to a plea of * no award.“ 
* The other judges delivered no opinion, but the HAI Dag leave 
* 1 e bo 
Ix ſuch a caſe as this, if the plaintiff er oyer Te = 
award, and have it ſet forth at full length, aſſigning a breach in 
the ſame. mander as if the defendant had pleaded “ no award,” 
he will be ſecure againſt any objeAion from the manner ofplead- 
ing. To an action of debt on a bond, after oyer of the condi- 
tion, which was to perform an award, ſo that it were made on 
IN or before the'21t of May, otherwiſe to perform the umpirage 
. of a third perſon to be nominated by the arbitrators, the de- 
' ſendant pledded that no award was made by the arbitrators, but 
ihat they on the:20th of May nominated J. H. to be umpire, 
who on the 28th of May by writing awarded the defendant to 
pay the plaintiff 4ol. on the 11th of June then next, which he 
bad paid: the plaintifferaved oyer of the award, which recited 
; that there, had been conſiderable dealings between the plaintiff 
and the defendant, and that the plaintiff had paid the defendant 
all his demands, and that 40l. were due to the plaintiff; and 
therefore it ordered the payment of the ſaid 40l. to the plain- 
tiff. -The plaintiff then aſſigned a breach in the non - payment 
of the 40l.— The defendant demurred, and on many objections 
being taken to the award the plaintiff had Judgment, eee : 
tion being taken to the manner of pleading. (5 2 
Ir, on an award partially ſet forth and performance pleaded 
by the defendant, the plaintiff-ig his. replication: ſhew that the 
b arbitrators awarded: ſomething mare beſide that which was ſet | 
C : forth by oy defendant, and ew a e in er I, 


"(adds y. Berifley: _ 48. 8 ; 2 
i lot v. Cheval. Lobo. . e 


—— 
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12 ance of that, . withbut this that they awarded Waly as the de- 
fendant had ſet forth : "he will be ſecure againſt any dr 


to the form of bis replication. The defendant ſet forth an 7 


award, that he ſhould cauſe all fuits toceaſe which he had inſt 
the p kaintiff, and averred that he had cauſed all ſuits to ceaſe. 
The plaintiff replied that 1 it was awarded beſides, chat the de- 


fendant ſhould pay him 1 gl, which he had not paid, without 


this that the arbitrators had awarded only as the defendant al- 
ledged: it was objected on the part of the defendant, that this 
replication was not good, becauſe it traverſed that which was 
not alledged by the plea, and it was a rule that nothing ſhould 
be traverſed but what was expreſoly alledged. "The plea had 
not alledged that the arbitrators had awarded only as was therein 
ſet forth. The court held that the replication would have been 
good. without the travetſe, and it was good with i it; for when 
the defendant pleads that it was awarded that all ſuits ſhould 
ceaſe, this muſt be underſtood to be the whole of the award; and 
when the plaintiff replied t that they had awarded more, he might © 


well take a traverſe. (? 

Ix ſuch a caſe, the defendant cannot rejoin, alledging that 
the additional. part of the award ſet forth by the plaintiff was 
accompanied by another circumſtance which rendered it void for 
that part.—In the caſe immediately preceding, he had "OM 
that the arbitrators had awarded. that he ſhould pay t the 1 5. ar 
the h6tife of J. D. a ſlranger, and that for this the plaintiff was 
to releaſe all actions to the day of the releaſe. He lig this, on 
the ſuppoſition that the award of payment at the houſe of „. D 


was void; as expoſing him to an ation of treſpaſs, and that 


therefore he was not bound to perform it. The plaintiff de- 


mourred, and inſiſted that this was a departure from the plea; , 
for when t the defendant had pleaded an award in bar, it muſt be 

_ underſtood to be the whole award, and he had contradiéted 
that intendment by afterwards fening forth" another N 


and of this opinion was the court. 
/ Ir, in wrath, from the default. of the defendant no 3 
> 60 Kinky v. Aſhton. Godd. 255. 1 Rol, Rep. 6. OY 5 


i . "Mp 


_ award was made. 
bad not brought in his bill: on demurrer, the court inclined to 
- think that before any default could be aſſigned i in the defendant, 
the plaintiff ought to have ſhewn the 1 pu of o . 

: tor by himſelf. (3). . 


11 1122 1 


2 "a See ici the time limited, the- plaintiff. may, to the 
plea of © no award,” reply that default of the defendant, . 


_ He may reply that the defendant revcked the authority 2 th 
arbitrators, and it is not neceſſary to ſtate that the arbitrators 
had notice 'of the revocation, for ſuch notice is implied in the 


. very word revoked; but he muſt ſhew that the countermand 
was before the day appointed for making and publiſhing the 


award, fot otherwiſe there is no forfeiture of the bond. (a 

In debt on a bond conditioned to pay ſuch coſts as ſhould be 
ated by two arbitrators choſen by the parties : : the defendant 
pleaded that none were Rated, which was in effect that no 
The plaintiff replied that the defendant 


Wx the f ubmiſſion i is by bond, the cadre! containing. 


aprovifo that the award ſhall be made within a limited time; if 
© "that time eſapfe without any award being made, and the parties, 
by mutual conſent, enlarge the time; though the award be wade 


within this enlarged time, the party in whoſe favour it is made 


4 cannot maintain an action on the bond to recover the penalty for 


non-performance : the defendant has bound himſelf in a penalty, 
to abide by an award, if made within a given time; but that 


cannot extend the penalty t to an award made after that time 
under a new agteement. WE. 


9 


1 Arrzx the practice began of referring matters to arbitration 


: under a rule of niſe, privs, application, was of courſe made i in the 


name of the party in whoſe favour the award was made, to en- 


force performance by an attachment as for a contempt in diſ- 
"obeying an order bf the court.—-The courts of law, however, 
for a conſiderable time liſtened with much reluctance to ſuch 


applications. They faid it was then a matter of the firſt im- 


preſſion; ; that'r no "attachment lay for. aon. performance of an 


8 Co. Wee 85 « (c) Brown v. Goodman Term. 
a Batdway v. . 1 Fm br Tf Re 6-5 
W 1 Ke r | 7 ws 5 wx). _ 
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award, undercthille references ; that it was a'novel profiles; 


' thus to impriſon the body of a man, without his being heard; 
that the defendant might deny that any award was made; that 


they would not try ſuch iſſue upon affidavits 3 that if ſuch ap- 


plications were encouraged, all awards might be affirmed as 
good, how void ſoever they might be- but that the ſucceſs- 


lidity of it might be diſcuſſed. (a 5 5 0 


ful party might have his ad ion on the ys ardthen 1221 7 va- * 5 


- AND at firſt, a diſtinction was nd bet * . 15 


where the party, after having, by rule of ni Sur, conſented 


to ſubmit, . afterwards withdrew - his ſubmiſſion before any 5 


award was made, and the caſe where, continuing his ſubmiſ- 


ſion; he/afterwards refuſed to perform the award. In the for- 
mer caſe the attachment was generally granted; in the latter 135 
it was refuſed, becauſe in the former there was no other re- 


wech: in the latter the oppoſite party might have his Flnedy | 
"on the award. (5 | 


' SomrTINEs the es was adly tothe manner in which”. 


** 


the application for an attachment was made; it having been 


declared that an attachment ſhould not be granted on a general ; ; 


ſuggeſtion of a breach of the award without notice to the party 


| againſt whom it was moved; but that he who would have anat- | 

tachment muſt ſuggeſt A bredch by «> affidavit,” and then the 
defendant might come in and ſhew cauſe why an attachment 
ſhould not iſſue, and ſo the matter might come in debate. ( 


Wai the e courts of law, however, were ſo an to en- A 


of cally rad ho A in doing i it Wee Tow ſubmiſſion We 
was under one uf their rules. (d) | e 


 ArTERWARDS the courts of law. ran into RY" contrary' ax 


5 there ought to be a rule for performance, for the 1 to e 
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treme, and in all caſes granted. an attachment, whether the + 
award was void or not in point of law, obſerving that the refe- " 
_ rence being by rule of court by conſent of counſel.in the cauſe, 
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been 580 within the time limited, the- plaintiff may, to the 
| plea of ic no award,” reply that default of the defendant, .. 
Fx may reply: that the defendant revoked the authority of „ 
arbitrators, and it is not neceſſary to ſtate that the arbitrators 
huaad notice of the revocation, for ſuch notice is implied in the 
very word revoked; but he muſt ſhe that the countermand 
was before the day appointed for making and publiſhing the 
| award, for otherwiſe there is no forfeiture. of the bond. (a). - 
In debt on a bond conditioned to pay ſuch colts as ſhould be 
Hated by two arbitrators choſen by the parties : the defendant 
pleaded that none were ſtated, which was in effe& that no 
award was made. The plaintiff replied that the defendant 
| had not brought in his bill: on demurrer, the court inclined to 
think that before any d default could be aſfigned i inthe defendant, 
the plaintiff ought't to have ſhewn the appointepent c of a * 
tor by himfelf. (3). 
'Watxe the f ubmidſſion i is by bond, the FOR containing 
#provifo that the award ſhall be made within a limited time; if 
© "that time elapfe without any award being made, and the parties, 
| by mutual conſent, enlarge the time; though the award be made 
within this enlarged time, the party in whofe favour it is made 
= cannot maintain an action on the bond to recover the penalty for 
non: performance: the defendant has bound himſelf in a penalty, 
to abide by an award, if made within 2 given time; but that 
cannot extend the penalty to an award made after that time 
3 a new agreement. "> 
"AFTER the praQtice began of referring matters to arbitration 
hte; a rule of nift priur, application was of courſe made in the 
name of the party in whoſe favour the award was made, to en- 
force performance by an attachment as for a contempt in diſ- 
"obeying an order of the court.---The courts of law, however, 
for a conſiderable time liſtened with much reluctance to ſuch 
N applications. . They ſaid it was then à matter of the Grſt i im- 
preſſi on; THE no attachment lay for non performance of an 
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Ads, under theſe references: that it was à novel pradiice; 
thus to impriſon the body of a man, without his being heard z; 
that the defendant might deny that any award was made}; that . "© J . is 
they would not try ſuch iſſue upon affidavits 3 that if ſuch ap-, 23 
plications were encouraged, all awards might be affirmed as 15 9 A 
good, how void ſoever they might-be—but that the ſucceſs- 3 Dy 5 1 
ful party might have his aQion on the 1 andthen the va- _— 
7 6 of it might be diſcuſſed. (a) „ 988 © 
AND at firſt, a diſtinction was FI Yet this? DE 1 
where the party, after having, by rule of nf db - =_ 
to ſubmit, . afterwards withdrew his ſubmiſſion befors 7 HY 
award was made, and the caſe where, continuing his ſubmiſ- | : b 
fionz: he after wards refuſed to perform the award. In the for- 15 4 
mer caſe the attachment was generally granted; in the liter A 
+ it was refuſed; becauſe in the former there was no other fe- 2 5 
medy: : in the latter the oppoſite pry: mee have his remedy | 43 
on the award. (5 | 2 I 
' SOMETIMES the r only tothe manner in 2 9 
the application for an attachment was made; it having. been 
declared that an attachment ſhould not be granted on a general - 
 ſvggeſtion of a breach of the award without notice to the party 
againſt whom it was moved; but that he who would have anat- 
tachment muſt ſuggeſt 2 breach by” 0 affidavit,” and then the 
_ defendant might come in and ſhew cauſe why an attachment” 
mould not iſſue, and ſo the matter might come in debate. (c) * 4 
WII x the courts of law, however, were ſo unwilling to en- Me "2 
-forbe-abaltſecce your award by proceſs of contempt; the courts' 
of equity made yo difficulty in mh it WHERE: the r * 3,14, vl 
was under one uf their rules. (d) „ 
 ArTERwWARDS the courts of law. ran into als conte er- 
treme; and in all caſes granted an attachment, whether the 
award was void or not in point of law, obſerving that the refe-" 
rene being by rule of court by conſent of counſel in the cauſe, 1. 
| there "ought to be a role for performance, for the WEL to the | 
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court ; that il no attachment were to go, 8 in 1 rY Gr 

_ faxour the award was made, would be deluded by the. trial be- 

ing put off, and there qught cither uo be vo ſubcaiſſion, or that 
 opght pot to be elufory:{s) 

Farne On; courſe of proceeding to Pn Cs 


: ibis»; the award muſt be tendered to ibe party againſi whom 


ed ta move for the attachment, end if he refuſe; to 


accept it it, affidavit of the due execution of the award, and of A 


derefuſal, muſt be made, and on that an applica- 
tion made to th court to: have the order of vi prius made a 
rue of court ; then a copy of this rule muſt be ſerved on the 
Party refuſing to accept the award; if he {till refuſe ta accept 
it, an affidavit myſt he made. of perſonal ſervice of the rule, 

ad of the diſobedience to it; and then on application, ground- 


ed on that affidayit, an attachment will be ordered of courſe, (H. 


Wares the award. is accepted; but the money. being demand- 
edi is not paid, an affidavit muſt he made of the due execution. 
of theaward, and of the demand and refuſal of the money. And 
an indorſement on an award unſtamped, is a ſufficient authority 
- to a third gerſon to demand the money awarded ; it is not ne- 
ceſſary that FR aer warkant eee for gs pas: 
© Poſe. (c. I 

Ox. — 70 * i isnot 8 FE biete 
to take a verdict by conſent, for ſecurity. And if the award. _ 
de made in his favours he may, at his election, either enten 
up judgment en the verdict, and take out execution for the 
ſum awarded, if that does not exceed the ſum for which the 
verdict was taken; or he may proceed by. attachment... But, 
he cannot enter up judgment without leave of the court 3; (dg 
and ta obtain that, it is as neceſſary; to produce an affidavit of 
the due execution of the award, and the demand of the money 5 
we as it is, to obtain an attachment, (e) ks 

Vn ERE the ſubmiſſion i is by bond with conſent. as "WR "PM 
« ward” made a rule of courks. it is ſaid, that the ou wal not 
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Srantits interpoſition 3 and it is certain, that the Sorduaf whe; - 
ſiatute do not extend to that caſe;- they provide only for the 

eaſe of a canſent to have the . ſubmiſſion made a; W | 

court. (a) But where the ſubmiſſion has been made à rule 67 : 
court, it is not neceſſary there ſhould be another appliention t 
have the a ward made a rule of cburt, in order to ground an at=- 
tachment: that will be granied without ſuch application. ( e 

Tu party in whoſe: favour an award is made, when ge 
ſubmiſſion is according to the ſtatute, may have his remedy by — 
attachment, though he may have obtained judgment in an se. 
tion on the bond, or on the award; for he may perhape thin 

an attachment à more expeditious and een e HN than s . = 
ing out execution on the judgment. (e) e HT 
Ann though the defendant may be in cnſtody ona _ 
ment, the court: will not flay proceedings in an'aQtion of debt 
on the bond, or on the award, becauſe if the defendant die in 1 


execution on the attachment, that execution is at an end, and ' 
cannot be revived againſt his heirs or executots; for the ſtatute 


ſays, that the attachment ſhall be proſecuted as in the caſe 0 A 
a contempt in other caſes: and a contempt dies with the per- 5 
ſon, and cannot be proſecuted againſt his reprefentatives; wo” 08 

but if he die in execution on a judgment, the plaintiff may fill 1 

have an execution on his: goods. (Ce) But, if the defendant be 

taken in excut ion on the judgment, che attachment will be di- 

charged, (f) And if an action be brought before: an application 

is made for an attachment, it will be refuſed, during — 
dency of the action, umleſs ſome: very particular reaſon 'appear- 
to the court for granting it, — This caſe was compated to ths 

caſe of the ſeveral remedies which are allowed on 4 vhs. we 

a bill for forecloſure, an aQion-on' the bond, and an Nen Wo 
to obtain the poſſeſſion, which are allowed to be all uſed at — 
once. But Lord Hardwicke anſwered, that theſe ſeyerah/ 9 

remedies were for. different Purpaſes,, enables e non 42 
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(a) Vid. "Harriſon v. N 2 N v. Bibop. "row. in cb. _ 
Str. 1178, Anon. 2 Baruars: 2 R. 1423. 2 Vern. 444. | 3 
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the party is intitled by the courſe of law, wi thou Wet 
_ the court; but the two'remedies inthe eee 0 — had but 
one object, that of enforcing obedience to the award, and the 
one was by the courſe of law, gs the: other” e TY | 
the diſcretion: of the court. (a) eee 5 

Ir the time limited for eee W pine ben any | 
award mode, there muſt be a ſecond. application for making 
he ſubmiſſion to a ſecond arbitrgtor a rule of court, or elſe the 
court cannot grant an attachment for non- performance of the 
ſieecond arbitratorꝰs award. (5) And the ſubmiſſion muſt be made 
3 on the record-: therefore, an attachment was 
refuſed, where it appeared that # ſubmiſſion to an award be- 
tween R. and B. had been made a rule of court; but no award bp 
having been made within the time, the diſpute had been refer- 
red to a ſecond arbitrator, by B. and C. who were the real 
patties, without an application to make this ſubmiſſion a rule 
of court. And the court would not go into the merits, though 
. defendant offered to wave the e becauſe ny we | 
no juriſdiction (c) 

Wx the ſubmiſſion is' andthe! a rule i court n to 
we ſtatute, the affidavits; to ground an attachment. need not 

be intitled in any cauſe, for till the rule for the attachment is 
granted, there is no proceeding. | in e ee By 1 e 


= n anſwer muſt be intitleds(4) | 


- Ins both forms of ſubmiſſion, OY is Aieeelis bey in the court, 


be to epforce the award by attachment or not.---The plaintiff had 
1 "brought an action againſt the defendant for r diverting a water-' 
courſe ; the matter was referred to arbitrators, who awarded 


that the dean ſhould fill up a canal, reſtore the ſtream to 


its former-courſe, and do ſeveral other matters relating to the 
watet: works. The plaimiff aſterwards applied to the court for 
an attachment for non-performance of the award, and read ſe- 

veral affidavits to found his application. The defendant in an 
| ſwer _ ſeveral 1 8 to ove his compliance with the di- 


© (a) Sick . nee | 150 Owen v. Hurd. W 
Smit B R. H. 106. 643 


(b) tees v. Hurd, 2 Term Rep, 74 Beyan v. | Beray, | I Term 


Kn : 


pe 


will decree a performance by the defendant, [4 J] even where , 
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wszogs of the awerd. The court therefore refuſed. an-attach- <5." 
ment, on account of the contrariety 1 ieee «nd left „„ 1 
, ry to his remedy by aQion. () e 
F. HEY may alſo, refuſe to enforce an wr by. 0 
when it appears to be a hard caſe upon the e nr 
they cannot for that reaſon ſet the award aſide. (8)-- „ 
AN attachment for non: performance of an award ad: 
1 nature of a civil execution, and. Ae a Pars as ok 


ar reſted on it, on a Sunday. () 3 i 


1. = ; ; 


Warn the award is for the payment e of 2 the e te- 
 medies to enforce performance: are thoſe. which. have hitherto. | 
been conſidered, (d)—But when it is for. the performance of: 
any collateral act, it may ſometimes be enforced. by, « bill * 
equity, which will decree a ſpecific performance.. d l 03 $6: 

Warn the award is made in conſequence of a reference by \\ 
oat of a court of equity, it ſeems to be a reaſonable concluſion, 
from the tenor of all the caſes on that ſubjedt, that a bill will 
generally lie for a ſpecific performance: but when the ſubmiſ- 
ſion is merely voluntary, without the. interpoſition of a t 
of equity, ſuch a bill will not lie, unleſs there has been ſome 
acquieſcence in the award by. the parties to the ſubmiſſion, Ei 
an agreement afterwards to have it executed. (e) 

Bor if, in the caſe of ſuch z a ſubmiſſion, the plaimiſ,, be 
ſeeks by his bill to enforce the performance on the part of the. 


defendant, has himſelf performed his part, a court of equity 
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the defendant ſhews that the plaintiff has put the ſubmiſſion. 
bond in ſuit in à court of law; unleſs the award order ſome · 
thing which it is againſt the conſlant courſe of a court of « equity 
to enforce. Thus, where, among other things, i it was 2 | 
by the'bill, that the father of the plaintiff and defendant, . q 
hae gn to bim and his heirs male, with the fee erpectant of I 
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Ir the time limited for making the nnd pin without ay 


SO PF there muſt be a ſecond application for making 


the ſubmiſſion to a ſecond arbitrator a rule of court, or elſe the 
court cannot grant an attachment for non-performance of the 


_ ſecondarbitrator's award. (5); And the ſubmiſſion muſt be made 
by the parties on the record: therefore, an attachment was 
refuſed, where it appeared that ſubmiſſion to an award be- 


tween R. and B. had been made a rule of court; bot no ward 


having been made within the time, the diſpute had been refer- 


red to a ſecond arbitrator, by B. and C. who were the real 
patties, without an application to make this ſubmiſſion a rule 


of court. And the court would not go into the merits, though 
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be intitled in any cauſe, for till the rule for the attachment is 


1 granted, there is no proceeding; | in e the N 
in anſwer muſt be intiiled. (a 11 ; 


In both forms ol ſubmiſſion, "Y is ee in the' court,” 
to enforce the award by attachment or not.---The plaintiff had. 


that the defendant ſhould fill up a canal, reſtore the ſtream to 


= former-courſe, and do ſeveral other matters relating to the 


watet - works. The plaimiff aſterwards applied to the court for 
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mn attachment for non-performance of the award, and read ſe- 
veral affidavits to found his application. The defendant in an 
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© the court; but the two remedies in the preſent caſe had but 
one object, that of enforcing obedience to the award, and the 
one was by the courſe of law, while the other ir ao 1 

the diſeretion of the court. (0 
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1 of the end, The court therefore refuſed. an-attach- 
ment, on account of tbe contrariety * evidence, * loft hs) 
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Fur may alſo, refuſe to enforce. an 3 is acted: 
when i it appears to be a hard caſe. upon the ene ee 
they. cannot for. that reaſon ſet the award aſide, (8)-- EF: 

AN attachment for non-perforrgance of an award 8 
* nature of a civil execution, and e a art en 
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3 to enforce performance are thoſe. which have hitherto 


been conſidered. (d)—But when it is, bor the performance of - by, 4 


any collateral act, it may ſometimes be enforced by, a . in 


equity, which will decree a ſpecific performance. b BATS 


Wurx the award is made in conſequence of a jor ket by 
ordert of x court of equity, it ſeems to be a reaſonable concluſion, 
_ from the tenor of all the caſes on that ſubjeQ, that a bill will 


generally lie for a ſpecific performance: but when the ſubmiſ- 


ſion is merely voluntary, without the inte rpoſition of a court. 
of equity, ſuch a bill will not ſie, unleſs there has been ſome 


acquieſcence i in the award by the parties to the ſubmiſſion, or 
a agreement afterwards to have i it executed, (e 


en Week 


Bur if, in the caſe of ſuch 3 a ſubmiſſion, the N be 
ſeeks by his bill to enforce the performance on the part of the 
defendant, has himſelf. performed his part, a court of equity 
will decree a performance by the defendant, [4 f) even where ; 
the "defendant ſhews that the plaintiff has put the ſubmiſſion 
bond in ſuit ina court of law; unleſs the award order ſome-,. 


thing which it is againſt the conſtant courſe of a court of equity |_ 
_ toenforce.” Thus, where, among other thingy, f it was charged 
by ii bil, that the father of the plaintiff and 2 
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| ſeveral lands in Henßeld, and the e n he had 
. been ſeiſed in fee of the lands in Henfield, conveyed the ſame 
to the defendant and the heirs male of his body, leaving the fee. 
45 _ In! himſelf; that differences ariſing about the eſtate tail, Mr. 


{> 4 pPlaiatiff and the defendant, had awarded that the defendant 
=” | ſhould enjoy a former eftate tail ſettled by their father, on him | 
and his heirs male, and that the plaintiff ſhould confirm the 
faid eſtate tail at the charge of the defendant, and that the de- 
fendant ſhould do no act to bar or diſcontinue the ſaid eſtate tail, 
or the remainder of the plaintiff, without the conſent of the lat- 
ter, except it were for a jointure for his wife,---The Lord. 
} Chancellor, though he held that the defendant ſhould anſ wer 


: þ b lutely againſt the conſtant courſe of the court to decree 4 per- 
fendants demurrer as to this part of the bill. 0 


| 5 in the bill, ſhould pay the defendant gool. and ſeal a releaſe to. 

| the defendant ; that the defendant ſhould aſſign ſeveral ſecuri- * 
ties which he had from the plaintiff. ＋ he bill ſtated that the 
"_ had ſold ſome lands to raiſe the gool. expecting the 

; defendant would accept it, as he had intimated he would, and 
tendered him the gool. and a releaſe executed according t to the 

award: though there Was no other execution on the part of, 

* the plaintiff, and though | it was conceived, that the award was 


— engh 
3 — 
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Chancellor decreed that it ſhould be ſpecifically performed. (3) + 
"Ox a bill brought to compel the defendant to make ſpecific | 
performance of an award, the caſe appeared. to be thus 241 
phintiff and deſendant, who were brother and ſiſter, # * 
diſpuie about the fee ſimple of a ſmall parcel of land unde 
father's 1 in ; they entered into a bond in the penalty of # 


* 


8B 
18 t 


4 2 


2 8 0 (a) oY v. e 1 . inn 8) Norton 1. anf 95 „ ws 
b | Chanc. S. C. 2 Rep. ae 304. | 


* 


Juſtice Croke, who had been choſen arbitrator between the | 


petuity or give any relief in that caſe, he-would. allow the de. 


On a ſubmiſſion by bond, it was awarded that the ini, . | 


extrajudicial, and not good in firifneſe. of law, yet t the Lord 


IF to ſtand o the award of arbitrators with refpe& to the dilpute. | 4 
1 7 be arbiiralors awarded that the! e ſhould pay rol. wr the 0 


defendant » 


as to the other parts of the award, declared that as it was abſo- = 


us gl 
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defendant on a particuler day, and Zol. 0 on a "SEM ai ad 3 
that on this the defendant ſhould procure his wife to join with 


him in a fine and deed of uſes, and thereby convey the premiſe 
to the plaintiff and her heirs. The plaintiff paid the defendant + - 
the 10]. on the day on which it was awarded to be paid; ſhe +, 
aſterwards tendered. the remaining 3ol. on the day on which 


that was awarded to be paid, and the defendant. was willing to 


take the money, but would not execute the fine and deed of 
_ uſes. On the opening of thecaſe, the Maſter of the Rolls ſaid | 
he thought this a ſtrange bill, for. which he knew no prece- 


dent; and that the plaintiff muſt ſue her bond. The plaintiff's 


counſel, urged that the defendant, having accepted the 10l. had 
thereby undertaken to perform the award, and cited the caſe 


immediately preceding, where he ſaid the court had decreed. a 


ſpecific performance though the award had nat been. ee 
and though, in ſtrictneſs of law, it was void. The Maſter of 


the Rolls replied, that, in that caſe, the award not being good 
in law, there might be reaſon to decree a ſpecific: performance. 


* of it. But he deſired to know what the defendant's counſel 


could ſay 25 to the defendant's. having accepted part of the 
money. It was contended that it way ſufficient, that, ualeſs 


in very extraordinary circumſtances, there was no inſtance. of 5 


— * * 
4 


2. bill being brought for a: ſpecific performance of an award; 


that beſides, this was an uoreaſonable award, that the buf⸗ 4 


band ſhould procure his wife to join with him in a fine, which 


it might not be in his power to do; and therefore the court | 
ought not to oblige him to it. His honour anfwered that there 1 
vere a hundred precedents, where, if the huſband, - for 1 Va- 
luable conſideration, ' covenant that his wife ſhall join with him 


in a fine, the court had decreed that the huſband ſhould do it. 


1 the preſent caſe the defendant, by his acceptance of part of 


the' money awarded, had undertaken ſpecifically to perform 


the award. His honour therefore decreed, that on payment 
of the reſidue of the money awarded, the defendant ſhould per- 


55 the award, hf that he Neeb n pay colts; it bets, con- 
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"r= f trary 
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trary to good « couſtiatce* to take the pe 5 av 
_ I to perform his part of the award. (a) 
- Twovcn an award made in 8 of a 1 
; ping be defeQive in form, or might have been at firſt 
avoidedfor uncertainty, yet if the parties have long acquic ced 
3 and performed it, a court of equity will e its being | 
= etter warde difturbed by a ſuit at laß. a 
I In bill filed in Chancery by one Scot againſt" one Wray, 
= is appeared that ſome differences having formerly ariſen between 
one Roger Whittey, and the defendant. Wray, reſpecting 
certain lands, the ueciſion was referred to arbitrators, who 
awarded that Whittey ſhould have the lands; and there Was a 
proviſo in the award, that if any doubts ſhould ariſe upon it, 
. the arbitrators ſtould expound them: the defendant Wray had 
found a defect in the award, Which was, that it ordered 
- Whittey to have the lands without ſaying that he and his heirs - 
ſhould.haye them, for which reaſon he inſiſted that Whittey ; 
. fhiould have them but for life ; on which three of the four ar- 
bditrators then ſurviving, by a writing under their hands and 
Þ ſeals, declared they meant that Whittey ſhould have the lands 
1 to him and his heirs for ever, and that the latter words were 
x left out by miſtake : it appeared further, that Whittey, be- 
ning in poſſeſſion, had conveyed the lands to Scot, the preſent | 
plaintiff, and his heirs; and that the defendant, claiming un- 
| der an old deed of entail, ſought to eee the n out of 
1 the premiſes. _ | 
1 Tur Chancellor, on n peruſal of the Sa; and of the 1 
| nation of it, and alſo of the depoſitions of the two arbitrators 
who were alone ſurviving of the four, and which depoſitions 
correſponded with the former explanation, conſidering-that the 
award had been long ſince made and executed on both ſides, 
| and adopting the opinion of two judges whom he had called to 
his affiſtance, declared, that notwithſtanding it had been made 
| on a voluntary reference, without the direction of the court, 
3 . it ought | in juſtice and equity to be ratified and confirmed, and 
45 he accordingly decreed that Scot and his heirs ſhould enjoy the 
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og to the award and explanation. (a) f EI, 


On the ſame principle the court refuſed to MT 5 FL 
on a bill of review which had been made ſixteen years, in con- 

a ſequence of a reference to ſettle the differences between the pat= 
ties; though the plaintiff, in the bill of review, aſſigned for 
error, that the cauſe had been referred to four commiſſioners, 
and only three certified, and that the leaſe on which he nor 
inſiſted was not then i in iſſue, 25 that he d never On 


to the certificate. (b) 


Ir the plaintiff in the bill was lieited, ton theme: 0 5 . 

formance of his part, and does not perform it within that time, 

the defendant ſhall not be bound by the award; yet if, ſubſe- 

quently to the. time, he has accepted of part ea he 
: ſhall be bound for fo much as that. is an equivalent for. 


Ix a bill filed by Suſan Ewes and William Reeve ben. 


Tux plaintiff Reeve ae: Toile of a certain mayor. and 


lands, in part freehold and part copyhold, mortgaged them'to 
the defendants, on condition to have them reconveyed to the 
plaintiff Reeve and his heirs, on payment of ſome.money due 
to them: ſome differences afterwards aroſe between the parties' | 
about the amount of thoſe ſums, and ſuits being commenced | 


| by the plaintiffs for a new redemption, a reference was pro- 


poſed, and accordingly, by agreement, all matters were re- 
ferred to two perſons, who made an award that Reeve ſhould 
pay to Edward Blackwall, as due to him, the ſum of 6543). 


2 . : 


lad pn the ec en claiming under him, accord- 5 5 


138. gd. and to William Black wall 3500l. as due to him: but ( 


that if Reeve ſhould. procure bonds or bills under hand and ſeat, 

by which the ſaid Edward Black wall ſtood bound to any perſon _ 
or perſons for his own juſt debts, which with intereſt mould 
amount to the debts aforeſaid, and the ſaid bonds and bills 
ſhould be delivered up to the. ſaid Edward within five weeks 
from the date of the award, then the defendants ſhould accept 
them in full Neg of their debts, and then recomey to | 


| 00 Scot v. OE 1 1 Rep. is Chan: 46. (5) 1d. Goddard v. Goddard. 15Car, 5 
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1 his 8 cw, all the. lands which were by bim | 
mortgaged to them, diſcharged of all incumbrances incurred by 

them, or any claiming under them, with all deeds and evi- 
dences concerning the ſame, and diſcharge all bonds and ſecu- 

rities whatever, which they had againſt Reeve or his eſtate; 
but if Reeve ſhould fail in the performance of what was award- 
ed, then the defendants ſhould have the full benefit of their ſe- 
curities for the whole * ſlated to be due to them a as before 
mentioned. a 
TAE bill further ſtated, that within the time limited * pay- 
ment of the ſaid money, there was a great quantity of graſs fit to 

de cut off the eſtate, which it was agreed the defendant Ed- 
ward ſhould cauſe to be cut and made i into hay, and that if the 
plaintiff Reeve performed the award, and | paid the money and 5 
charges for cutting the graſs, and making it into hay, then he 
© ſhould have it to his own uſe: that in part performance of this 
award, the plaintiff Reeve borrowed of the other plaintiff Su- 
fan Ewes, the ſum of 700l. and paid the ſame to the defend- 
ant Edward Blackwall, by the hands of Henry Johnſon, = | 

= but not within the five weeks from the date of the award; and 

=. farther paid to him, by the ſame hand, the ſum of 6 543l. y | 
delivering up ſeveral bonds, in which Edward ſtood bound to 
ſeveral perſons for his own debts ; and that in conſequence of 
this the ſaid Edward and the plaintiff Reeve conveyed the lands 
in the bill mentioned, or the greateſt part of them, to Henry 
Johnſon and his heirs. | 

Tr, in further purſuance of the umd, the -plaintif 
Reeve paid the defendants, or one of them, in money or in 
bonds, or ſtatutes, in which the ſaid Edward and. John Black- 
wall, or one of them, were bound, the ſum of 2 20580. 158. 6d. ' 
part of the ſaid 3 5ool. appointed to be paid by the award to the 
ſaid Edward Blackwall, for the debt of the other defendant 
"William Blackwall, which they had accepted, and the plaintiff 
had tendered and offered to deliver up ſome other bonds and 
ſecurities, in which the ſaid Edward ſtood bound for his own 
gebts, and which amounted to the reſidue bf the fail ſum of 

1 3500l. and required the defendant to accept the ſame, and that 

= june ſaid. William Blackwall ſhonld ſurregder the copyhold 
1 „ 


8 
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- lads to the plaintif Suſan Ewes and her heirs, and convey the - 
freehold lands to the plaintiff Reeve and his heirs, 2 — 2 
of all incumbrinces, and porſorm tbe awatd 8 WH. 


* 


account for the value of the hay. | 
ON hearing, the court diſmiſſed the bill as tothe bay, mY . 
creed that the money paid and accepted by bonds or other- 
| wiſe, was well paid, and ſhould'go towards the ſatisfaction of 
the debt due to William Blackwall, as well on bond as on 
mortgage, ſo far as the ſame would reach; and that the award, 
in the bill fer forth, not being performed by the plaintiff within 
| the time, ought not to be concluſive and binding 10 tlie hid 
William Blackwall, to cut off any part of his juſt debt, and 2 
that therefore the award ſhould ſtand diſſolved from that time, 
That the maſter ſhould compute what was due to William £8 
Blackwall for principal and intereſt by bond or mortgage, he- 1! 
yond what had been already paid by bonds or in money, and EA 
that on payment of that balance, at a time to be appointed by 
the maſter, the defendant ſhould reconvey and ſurrender the 
mortgaged premiſes to the plaintiff, or. to his appointment, 
diſcharged: of all incumbrances, as the maſter ſhould direct, 


and then deliver up the mortgages and bonds, and other write 1 # 
ings, and in default of payment the defendants, ſhould take the | 1 
benefit of their ſecurities. . — 


HoW EVER far a court of equity may affſt a plaintiff t to pro- 
cure the execution of an award, it will not compel a defendant 
to diſcover a breach, by which he wy e himſelf a ace 
penalty of a ſubmiſſion bond. (5). xd. nk, 


wat 


6% Suſan Eves and Wi. Reeve 5 9 7 v. a. 4 5 
v. Ed. and Wm, Blackwall. Rep. 1 2 
temp. Finch, 4851 | bo 
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| Ar 0 the | His taken ta the award * that it is 

© contrary t to ſame of thoſe rules, which the law has pror þ 
feribed to he obſerved i in the cogſtitution of an award, that ob- £ 
jection may be taken when the award 1 is put in ſuit. This i * 
equally applicable to the cafe of a ſubmiſſion by the mere a6 of 


5 the parties, and to that where the act of the parties 12 . 


ied by the interpoſition of a court. © 5 
gor when the fubmiſhon i is of the former kind, then in in or- 


4 to be relieved againſt the ward on gccount of any extrinſic 


circumſtances, the defendant cannot make theſe a defence to the : | 
Alon on the award or on the ſubmiſſjon bond: he cannot give 


# 0, ©# 


| in evidence any thing to impeach t the conduct of the arbitrators; ; ; 
the award 1 is a determination of judges choſen by the act of the 


patty bimſelf, and nothing extrinſic to that judgment can bs 
offered | in evidence to overturn 3 8 "if ſuch evidence were ad- 


mitted,” the plaintiff would come Lad unprepared : to fup- 


port his aQion, he has only to prove the ſubmiſſion and the 


award, the corruption or partiality of the arbitrators, it is ſaid, i 2 
may be whally unknown to him; it concerns only the Ne LA 


tors themſelves : there is no precedent at law of any eorit to ſet 
aſide an award; corruption or partiality has never been plead- 
ed, and the ſtatute of William the third ſhews that an award 
at law muſt ſtand, where there i is no obje&ion'to the terms of 
it; ſor, as to awards made under that ſtatute, it ſays they 


5 malt and, unleſs controverted and ſet aſide in two terms. (a) 


Ix this reſpe& the Roman law is ſomewhat different from 


court; for though it provides no direct method, by which the 


(s) via. | ' Sannd. 327. 2 Veſey, 316. Wills v. Maccarmick, C, B. 
n ©  * | | | | 
Ae party 


— 


1 
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periꝝ gn whom FONT AN is made can impeach the Gon-: 
duct of the atbitratars, - yet by a reſcript of Antoninus, it is 


provided that the enmity of the arbitrators to neee 


be ſet up 28 4 defence . 
nalty expreſſed in the ſobmifſion, (a) - e 

Wir us, in ſuch a caſe, the a n „ wither; 
- which often ſets afide awards, and gives-that kind of relief, 


which ſeems naturally to ariſe out of the cireumſtagces; as 


by directing accounts, or granting injunQions to flay all — 
proceedings which had been purſued, on the foundation of the 


award being good. Though bills of this fort, are received with _ 
ſome prejudice, becaufe arbitrators are judges of the party's - | 
own nomination, yet, if on partiality'a court of equity ſhould 


not relieve, arbitrators. would have too great a. Pw.” an 
mitt abuſe it from corrupt motives. () 


Bur, except for corruption or improper condułt i in the dec PR 


bitrators, 2 court d equity will never. ſet pode wn. n where 


the ſubmiſſion is volumary. (e) 


Ev a bill filed to have an 1 aſſde, + dy 


the plaintiff, that he had beep arreſted at the ſoit of the de- 
' fendant, on which both parties ſubmitted to two arbitrators, 125 


and on the event of their not agreeing, then to an umpire ; on 


the non agreement of the arbitrators, the umpire awarded = | 
to be paid by the phimif in the bill to the de 

was ſuggeſted i in the bill, without hearing the plainti 
defendant, in his anſwer, ſet forth that he held lands by leaſe. | 
of the plaintiff; that being indebted to ſeveral perſons, he was: 
F by the plaintiff, 5 to make over _ i goods 


(a). Cum e arbiter ex allie 
+ cauſis inimicus mauifeſte  apparuiſlet, 
-. teftationides etiam _conventas, de en- 
tentiam diceret, nihilominus nullo co- 
= dicere . Hello A: 
uſdam id querentis, Imperator An- 
toninus ſubſcripſit, poſſe cum uti 
mai exreptione, Et 

conſuleretur apud- quem 2 
* reſcriplit, | a ae, 


_— Lale. 


1 


5. 1 
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oY © 
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* 
Ms 
; Q | 
* 


exceptionens « | | 
cies eſt, eum liccat retradtare de ſen» 
8 arbitrj Ff. 1. 4. . 9. [LY 


(6) 2 Veley,: 318. 4 wur 1. 
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| to him; and deliver him up the wehe 51 OS 


againl} his ereditors; but the: plaintiff abuſing his truſt, bad 
inſiſted the goods were his on by an abſelute ſurrender j that 
this being the greateſt ſubject of difference between them, it 
was referred to arbitration, and all this matter appearing be- 
- fore the arbitrators in the preſence of the umpire, the latter 
had made the award. It appeared on the proofs in the cauſe 
that -the plaintiff had goods of the defendant only to the amount 


of 11. 108. but that he might bave been heard, if he bad pledſed. 


The court thought the award ought not to be ſet aſide for any 
ſuppoſed hardſhip | in the caſe, as the umpire had exerciſed his 
judgment in the recompence he had given to the defendant for 
d. ee bad ſuſtained, and SA: aao4 e | 
_ veoſts. (a vs 
Trex #4 is applies ohe 1 en Ry in con- 
ſequence. of-a reference at ni priur, for to a court of equity, 
that is nothing more than a voluntary referente. - Thus, where 
the plaintiff tenant for life, remainder in tail to his firſt, & c. 
ſors; remainder to the defendant in tail, had committed waſte 
for which the defendant had brought his action, and at niff prius, ; 
by confent of the parties, the matter was referred to two 
ol the jury, under a provifo that they ſfrould make their award 
by Michaelmas, otherwiſe that an umpire ſhould decide: no 
award; was made by the arbitrators, but the umpire gave the 
'-plaintifFin the action, the defendant in the bill 38 fl. damages. 
The bill was exhibited to pray relief; 1. Againſt theſe da- 
mages, as exceſſiie; 2. For miſcondu@ in the ompice, becauſe 
"he: had declared before the umpirage made, that he would not 
 meddle in the matter, and afterwards that he had made it for 
fear he ſhould be arreſted, from whence the plaintiff's counſet 
| _ inferred: that he had been menaced and laſtly, becauſe after 
the ſubmiſſion the plaintiff had repaired the premiſes, and prov- | 
ed repairs, done, and that. 40s. would complete them. | 
Tus defendarit inſiſted that the umpirage ought not to be ſet 
aſide without fraud or partiality proved; that the time when | 


. 60 Waller v. King. 2 pt. Ca. hin v. church. 3 Rep. in Ch. 49, to 
is Law and Eq. 63, 64 Vid. Geen- I the ſame point. 0 
. | the 


0 * 
— 


in Auguſt, before the time he was to make bis umpirage, 19s | 


775 - 


way THE AWARD. [1-1 PROPBRLY wavy. ; 99 ; 


the:umpire had ſaid he would not meddle in the buſineſs, was 


the truth really wa and that the plaintiff had notice given 
him by the umpire to attend, which he did not, ſo that thje 
umpire had no notice of the repairs, and if he had, that was 

not material to avoid the award. (a) In another report of the 
ſame caſe, (5) it appears, that the tenant for liſe had no iſſuæ ; 4 1 
that the value of the eſtate was Jol. per annum, and that the F BT — 
tenant for life, who had ſuffered ſome wills and houſes, of * "9 l 
which the eſtate conſiſted, to go greatly out of repair, had, 1 
before the umpirage made, - repaired all the waſte to within 40% 

and forbidden the arbitrators to make any award, and had alſd 

forbidden the umpire, who notwithſtanding made the umpirage 

as before ſtated: one ground of impeaching the umpirage was 

that the umpire had refuſed to hear the plaintiff; but of that 

no other proof was given than that he had ſaid; the plaintiff A. 
might bring what witneſſes he would, he would net believe 
them, becauſe he knew the premiſes himſelf, and was well fa- 
tisfied about the value ofthe repairs. | With reſpe& to the outs 

_ rageouſneſs' of the damages, it was ſaid, that the. defendant 
Had but a remote remainder after an eftate tail, and yet he 
had as much given him, as if he had been to come immediately. 
to the eſtate: it was anfwered,' that the damages were not to 
be meaſured by the quantity of the tenant's eftate; hat by the 
injury done to the inheritance; that were it neceſſary to con- 
ſider the exceſſiveneſs of the damages, they might have been 
given for the treble value; and that no fraud or colfuſion _ 
proved, the court could not ſet the award aſide, jen 1 
were a manifeſt error in the body of the award. 

Ixx bills to have an award ſet aſide for corruption: or aria. 
it is uſual to make the arbitrators defendants; (e) the athitra - 
tors may. plead the award in bar, hut they muſt ſupport their. 
plea, by ſhewing themſelves impartial, or the court will give a 


Pr A b e oy acking them pay colts. (d)' © 5 / 


Brown v. | Brown. | I or h. 15 ) Ca. Temp. ' Finch, 141, N 
65 | l (% 2 Alk. ent, 
. . Bow 5 ; 


# 


240. 
0 1 Vern. 157. | 
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Bux 0 inconvenience of having a bill filed 
| - them, it is not unuſual for the arbitrators to inſiſt on its 
being made a condition of their acceptatice of the office, ihat 
no bill in equity ſhall be brought againſt them: in which caſe, 
i they are made parties to a bill for ſetting aſide the award, 


K- - they may apply to have thor Oe ee you MAG 
11 en ordered. (a "A 


A BALL will wor lie 10 com el the _a1 itrator 3 
| grounds on-whic e his award; it is unreaſonable that he 
"'F- Mould be put to ſo much trouble — 1 expence 1 if there be any” 

"A palpable miſtake made by the arbitrator, or a miſcalculation in 
dn account that had been laid before him, the party aggrieved 
1 may bring his bill againſt the party, in whoſe our — n 
* made, to have it re&ified. (5) 

"WHERE the ſubmiſſion is by tule of à court ok 1 1 e 
An conſequence' of reference at niß prius , or according to the 
 Natuts of William, a court of equity will not entertain u bill 
te ſet ſide an award for corruption and partiality, unleſs the 
court of law has refuſed that relief, or in the caſe of the ſub- 


ils according to the ſtatute, the time for complaining in the 


court of which the ſubmiſſion has been made 3 rule, i is elapſed. (e) 

- WHERE application has been made in the court of which 
the ſubmiſſion is 4 rule, for an attachment for-non-perform- 
ance,” by-one party, and to have the award ſet aſide, by the 
* other; and both applications have been unſucceſsful, then-a 
bil will lie to obtain relief * the N or re 
0 the arbitrators. 

Tx caſe of. Mr. Ward of Hackney i is a very 1 


alas of this kind. It came twice before the court of Chan- 


ery; it was @ bill tw ſet aſide an award made by Walker and 
Floyd two arbitrators out of three, in conſequence of a refer- 
egnee to put an end to a cauſe of long ſtanding, in which an ac- 
| count was before a maſter, the ſubmiſſion was made a rule of 

the court of King's Bench. The party againſt whom it was 
| made obtained a rule to ſhew A why the award ſhould not 


6% 18, 336, 397, fart, ws). 4 (oe) 2 atk. 155, lic) Vid. Boob, 
. (4.44: a (605) 165 rand 133 - 
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75 be ſet aſide, on account of partiality and miſbehaviour-in the ar- 
peitretote. On ſhowing cauſe, the court was divided, ſo that the 
award could not be fetaſide.: The other party afterwardsmoyed 
* for an attachment for-not performing che award, the court was © © 
* Rill equally divided, and no attachment was, of courſe, granted. 
The party in whoſe favour the award was made, having no ad. 
vantage from the ſubmiſſion being made a rule of court, brought 
. © common action on the ſubmifſion-bodd. ''Ward;- the party NT 
5 againſt whom the awatd was made and the deſendant in tlie xc» 
tien, filed bis bill in Chancery merely to be relieved n 4 
che award, only praying general relief. The defendant to be 
hill; by his anſwer, inſiſted that. the King's Bench had deter- 
mined, and therefore the award ought not to be ſet aſide -/ The 
cauſe was heard by: Lord: Macclesfield, 40 who was a little 
A ocubtful on account. of the proceedings in the King's Bench, 
das the award was by vittue of a ſubmiſſion by rule of that courts - 4 
within the act of Parliament; he therefore heſitated whether 
be ſhould give relief, as the whole matter was ſubje& to the ju | 
_-riſdiQion of a court of common la wa who had inquired into it, and 
were not of opinion to {et it aſide : all he did at firſt, therefore, . 
| was to refer it to the maſter to ſtate what the King's Bench had 
done; and the maſter ſtated the caſe 46 above Bord Mac- 
clesfield was then of opinion that the King's Bench had not de- 
| 4ermined either way, vot having thought fit to ſet aſide or to 
confirm the award, becauſe they had refaſed the only proceſs” 
to carry. it into execution 3 and therefore he held, with reaſon 
according to the opinion of Lord Hardwicke, that the caſe ſhould 
| be conſidered as an award by ſubmiĩſſion, without a rule of court, 
and that if a court of common law, which had thjs ſummury ju - 
_ fiſdiQion, refuſed to exerciſe it, and left the party ori one fide 
" "Pp action, it left the other to ſcek relief by a bill in equity, (5) - 
Ho far a court of equity will interpoſe to grani relief againſt 
| partir corruption in the cafe of an award made in purſu- 
" 8808 nnn ee een 
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aſide on that account has been made to the-court pfwbich'the- 
NFubmiſſion bas been made a rule, within the time Jjmitedby the | 
_ Hgtiute, or hen ſuch application has been made without ſue- 
ceſs; hut no application has been made on the other ſide for an 8 
attachment; appears by no means to be a ſettled point. 

Tux words of the ſtatute ſo far as they affect hippo 
ate theſe :-** in caſe of diſobedience to ſuch arbitration or umpi- 
rage, the pariy negle &ing or refuſing to perform and execute 
he ſame, or any part thereof, ſhall be ſubject to all the penal- 
nes of contemning a rule of court, when he is a ſuitor on de- 

ſendant in ſuch court, and the court on motion ſhall iſſue pro- 
ceſs accordingly, which proceſs/ſhall not be ſtopped or delayed 
in its execution by any order, rule, command, or proceſs of 
any court, either of law or equity, unleſs it ſhall be made ap- 
pear on oath to fuck court, that the arbitrators or umpire miſ- 
| behaved thernſelves,. and that ſuch award, ' arbitration or umpi- 
rage, was'procured by corruption or other undue means. And 
any arbitration or umpirage procured by corruption or undue 

means, ſnall be judged and eſteemed void and of no effect, and 
accordingly be ſet aſide by any court of law or equity, ſo as com- 
plaint of ſuch corruption or undue practice be made in the court 
where the rule is made for ſubmiſſion to ſuch arbitration or 
umpirage, before the laſt day of the next term after fuch arbi- ** 
tration of umpirage made and publiſhed to the parties; ay | 
ie in this act contained, to the contrary notwithſtanding” ? 

Irixp but one caſe reported relative to this queſtion, and 
; thavigghy no means concluſive or ſatisfaQory. It is reported #8 
two books; with a little variation + in the one, (a) it appears | 
that. an application had been made without ſucceſs in the court of 
| King's Bench, to have the award ſet aſide, before the filing of 
the bill; in the other, (5) it is* ws _ no iy hr otro bad 
. il are 4:76 2 

Tux bill was filed to have catiofaion on a note of bang for | 
| 3184 given to one Richardſon by Cambel, one of the defend- | 

ai ts to the bill, and party to the ſubmiſſion, which had come o 

the hands of the plaintiffs by meſne aſſignments, and to let aſide 


„ (a) bern K. B 78, 183. ( * tes. . 
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an award which ordered that note to be deli 
—_— the bill charged that the . . 
duced to the umpire ;"that one of the plaintiffs informed the um- 


22 Fe 


3 pire that Alardice,/the other plaintiff, was gone to Scotland, 0 
inquire whether the defendant Cambel had paid this note to 


| ſeveral ſhipowners there, as he pretended; that Alardice was the 


other plaintiff deſired the umpire to wait for his return, WHA 
he promiſed to do, but afterwards made the umpirage before 


the award ſhould be only conditional, and that Alardice ſhould 
be heard after his return from Scotland: and there were other 
chargesin the bill of undue practice iu making the award. One 


only perſon who knew uny thing of the affair, and therefore the. 


Alardice's return; - that both the iniapive and Cadel Ps e 


| report (0) ſtates, that the defendants pleaded the ſubmiſſion. to. 


the award, the election of the umpire, aud the award within the 

time; that the ſubmiſſion had been made a rule of the court of 
| King's Bench chat there had been no applicatien made to that 
court according to the ſtatute; and therefore that all other courts 

were now precluded from taking cognizance of the cauſe; the 


other report (3) ſtates, that Cambel pleaded that the umpire 85 


made an ms and impartial award, according to the beſt of 
Cambel's 
before the filing of the bill, ſo that the plaintiffs were now too 
late to take his exceptions; that the umpire put in an anſwer 
to the bill in a particular manner, and ſet it forth with a great 
many circumſtances By both reports it appears that the de- 
fendants gave no anſwers to the expreſs charges in the bill, vefi«. 
fying their plea only in general terms, and denying combination. 
Taz principal queſtion. being, whether courts of equity, aa 
well as the court of law, of which the ſubmiſſion had been made 
a rule, were not confined by the ſtatute to the time thereby pre · 


ief, but that it had been delivered above two terms 


ſcribed, for the allowance of exceptions to the award; the i 7A 


Coy Baron is reported to have been of opinion that they were 5 
- He obſerved that before this ſtatute, agreements made in 5 
3 —_ depending in courts of law, and afterivards made rules. 


af hoſe caurts, has ok the advantage MF: that ſpend += 
(9 „ kurt, OD 
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_—” ey, which now all extrajudicial agroements may have on 1 
_ aQof Parliament; They were, however, open to the inſpecti- 
on of courts of equity, 'who might examine into any circumſtan- 
ers oſ frand or mifbehaviour: as the law then ſtood, if courts of 

Jaw had enforced ſuch agreements by attachments, for proper 
renſons courts of equity might have granted injunRions. 'Thils | 
_ Natute had indeed confined the courts of equity in caſes of ſub- 


miſſions under theprovifions of it; it ſaid in general that no in- 


| *  Jun&tion ſhould lie upon ſuch attachment; but a bill to-diſes- 
Ver whetker there was partiglity' or not, he ſaid, was left as it was | 
before, and would not affect the proceedings on the attachment. 


Oo ide whole, he thought the plex ought to be overruled; but 


dat if the reſt of the Barons thought it as well that Ihe plea 
Mould Rand for an anſwer, he would not oppoſe it, 'Hale and 


Comyns agreed with the Chief Baron as to the principal point 


| Carter differed from them: but they all agreed that the arg 
mo old ſtond fer an anſwer, with liberty to exdept. () 


Wut the practice of teferting cauſes at niff priu was but 


2 new, and the courts had juſt overcome their reluctance to enforce, 
Ri by attachment, awards made in conſequence of ſuch references; 
ni was @ matter of ſome difficulty, to procure relief againſt the 


4 corruption or miſcondu& of the arbitrators.” Holt is reported to | 


have maintained, with even indecent warmth, that an #ward 


ſhould not be impeached for any fuch miſconduct, and for no. 


. better reaſon than that it was contrary to all practice within his 


experience; which was that the integrity of the arbitrators, whom 


" the) parties, by conſent, had choſen to be their Judges, ſhould 
never be arraigned any more than the integrity of any other judge. 
de other three judges, (5) however, could not adopt the ſenti- 
ments of the chief, with reſpe& to this unimpeachable integrity 

of arbitrators; they ſuppoſed it poſſible, that they might be in- 


i ""fluenced. by corrupt motives, and faid, it was abominable to 


 ._ countenance them in fuch proceedings, and they ought to be pu- 
| niſhed for haying abuſed the office of a a judge. Accordingly : an 


Akardice v. Cambel in the Baraaid. 
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ae of the arbitrators they were ordered to pid and all . 
their proceedings being examined, one (a) report of the caſe ſays, 

miſconduct appeared; but another (5) ſays the award was 
examined and confirmed; that the plaintiff moved for un ittach-. 
ment for non-performance ; but that the court held that the non- 


I, performance, while the n was as hi . 


Warn the e by has at ni PREG, ors lan 
time limited for making an application to ſet afide an award for 


any cauſe, whether for corruption or for an objection appearing 


on the face of the award; and the defendant has the ſame ad» 


_ vantage in ſhewing cauſe againſt an cn being n 
on the application of the plaintiff. (e) 


Wen the ſubmiſſion is by conſent to Ma it 8 


0 acute according to the ſtatute, no application can be made to 


have the award ſet aſide till the ſubmiſſion be actually made a. 


tule of court; (d] but it is not neceſſary, as ſuggeſted i in one 


book, (e) that the ſubmiſſion be made a rule of court before' the 


(le) Vid. 2 Atk. 188, (162.) and a | 4 
Dietum of Lord Macclesfield's, 1 27% 1 Str. 1 7 
Barnard. 461. Str. "MY 2 Bux. 7s. | 


award made; that may frequently be impoſlible, becauſe the 
award may be made in the nien, baſors * term arrives af · 
ter the ſubmiſſion. 0 


By the words of the ſtatute, however, che „ Piney be | 


aa before the end of the next term after making the award; 
and it is ſaid (g) that nothing is a ground withiq that ſtatute for 
ſetting aſide an award but the miſconduR of the arbitrators: but 
a that ſtatute was made to put awards made according to the 
directions of it, on the ſame footing with awards made-in conſe- 
quence of references at ni prius, and is declaratory of what the 


te Morris v. Sir Richard . (4) I Str. 301. rd 2 Str. 


nolde. 2 Ld, Raym. 867. 33 4 1178. 


b 8. C. 1 Salk. (e) 3 P. W. 362. 2 
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ba eee to them, any other n nn 

10 en award founded on « ſubmiſſion of the former kinds which 
Ge migbt be made to one founded on a ſubmiſſion of the latter; (a) 

ha where the objeQion ariſes on the face of theaward, i it may be 
made at any time, on ſhewing cauſe againſt an attachment, 

0 though i it be after" the time N by the ug for ene 
| wg againſt corruption. (5) 

Wuernz the ſubmiſſion ĩs by conſent aids orjer of Gurt 
ws equity i in a cauſe depending there, exceptions may be made to 
the award, as to a maſter's report. And when the party com> 
| Plaining of the award alledges that the arbitrators had not'conſt- 
dered certain particulars, which were in iſſue in the cauſe, the 
court will order the arbitrators to certify whether they had con- 
ſidered them, and examine into the merits of the award; and if 
it be found onjuſt, performance will not be decreed, even though- 
it be expreſſed in the order of reference, that the award to be 
made ſhall be final, and confirmed * a decree ef __ awd Av 
out nen Nec or N (e) | 

Taz moſt frequent ſubje8 of ee | 
For what Caſes an againſt an award ariſes from ſome imputed - 
Award may be ſet afide. miſconduQ of the arbitrators ;-and when . 
| the complaint is made out, it 1s generally 
| ſaccebfol.. If the fubmiſſion be to three, or any two of them, 
und two, by any undue means, exclude the third, that alone i is 
| W to cauſe the award to be ſet aſide. (d | 

So, if the arbitrators hold private meetings with one of the 

parties and admit him to be heard, to induce an alteration in 
their award, this is ſuch $706 pertiality as to induce a court of 
equity to ſet it aſide. (e) PA x 
WurxxXx an umpire was choſen by the arbitrators by Al 
ing croſs and pyle, this was gt e reaſon to Tot alice 
the umpirage. (7 | 
So, where the ſervant of the ſes choſen voice had, nh 
the eee made, en out that he was ſure his maſter would 


(6) vid. N 57 D Vern. 516. 
I Barnes, 57. Id. 5g contra. | Wc Id. ibid. 
- (ce) Ch. Ca. 186. 1 Vern. 469, Id. 488. 
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ne ad it appeared that the arbitrators bad differed; b 
one conſenting: to give 35. and the other inſiſting on g5l, and 


that the umpite coming in had given 1 fl. theſe circumſtances 

the court conſidered as an evidence of fraud and very e 

therefore decreed the arbitration bond to be given up. ( 5 
80 where the arbitrators promiſed to hear witneſſes, betet. 


| terwards made their award without hearing any. (5) So, Where 


they promiſed not to make their award till one of the parties 
who was not ine ſhould come arms but they” TROP ir be- | 
"THERE were e accouligs Gi the. plaintiff and 
the defendant, by which conſiderable ſums were due from the de- 
fendant to the plaintiff; but the arbitrator, without regarding any 
of, theſe tated accounts, made up an account in his own way ' 
bringing in the plaintiff indebted: to the defendant 251, and in- 


fare. (e) 


tended to award the former to aſſign over to the latter a mort- 
gage which he had on the other's eſtate, on which mutual re- 


leaſes were to be given. The plaintiff underſtanding = 


award the arbitrator as about to make, ſent a meſſenger about 


two or three days before the time for making the award was ex- 


pired, to inform him that the plaintiff deſired him to defer making 


his award, until he ſhould talk with hin about his demands to 


ſupport the ſtated accounts, and know what objeQions y 


made againſt them. The arbitrator, however, would not geber 


making his award. The Lord Chancellor, on a pill filed by the 
plaintiff to have the award ſet aſide, ſaid that it was acting un- 
duly to proceed in making the award, when the plaintiff had de- 


fired to be heard againſt the arbitrators determining i in_contra- - 


diction to ſo many Rated accounts. And though it was an- 
ſwered that the application from the plaintiff was within rwo or 


three days before the time for making the award was A e | 
and with an intent that no award ſhould be made; and though it 


13 


did not appear that the plaintiff was ready tobe heard within the * 
time, yet as there ſeemed to be juſt ground for the plaintiff to 


deſire to be heard, ng it was W to o algo a reaſon for © re- 


(a) Wire,” OM: 15. | Gold, 3 
5 op Ti 9 5 ban L 


© between both the ſubmitting parties, the court ſet Me 


% 
2 


; 2 . | Tow uns or ———— r 3 55 0 4 
jobling fo-miny tated accounts ſo recently allow: 40 * 


vit coſts. (a) In the cafe of Ward before mentioned, Walker, 
one of the arbitrators, had ſaid he would make Ward pay colts; 
Lord Macclesfield thought this ſuch a declaration, that though 
Floyd, the other arbitrator, joined in the award, he decreed ſa- 
tisfa con to be acknowledged on the judgraent on the bond of 
ö ſubmiſion, we wan nnn threats by . him * 


e 


Lon Hardwicke ad of this dee e 
rity of it made a ſimilar one in the cafe of Chicot and Lequeſne. 
There were three arbitrators, G. Vine and Myhill: the award 
was made without the latter hearing it, or having an opportunity 
.of conference ts convince the others, or be convinced. It appear- 
ed in evidence, that at one of their meetings . 
ſhould confider and judge on plain facts, G. replied, he ſhould 
not mind faQs, that being convinced Mr. Letellier had miſuſed 
the Lequesnes, and having it now in his power, he would mulct 
his repreſentatives. Lord Hardwicke declared, that if thefe were 
words of warmth ovly, they vero adeclaration made by a perſon | 
who was to act the part of a judge; and if be carried that heat 
and paſſion into execution, the award ought not to be ſuffered to Jo 
ſtand. If it was the reſult of his judgment on the merits, it was 


125 a partial c , his Lordſhip therefore ordered that G. and M. 


. ſhovidbe exaraines on interrogatories before the maſter, Vine 
ir having been examined before; and if it ſhould come out that 
8. did make that declaration, he would fellow . 2 
and make him pay coſts. fe) e 
_ © ARBITRATORS had inſiſted on chews: — a piece to be 
paid them by each of the parties, before making their award, bs 
their tronble and expences. The de fendant refuſed to do it on 
his part, and the plaintiff paid the whole money. The court 
_ . thought this a matter of ſo delicate a nature, and the example ſo 
ip je rad that they ſet aſide the wrd on that RY _— 


r. W. tc 8 ttigue v. (3) 2 ver. 
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if 4t would be ſuffered, it "ou be hard 40 auge * 
5 was corruption (a 0 
Ir een thought thas the eircumſianeeofthearbitraor's | 
employing the attorney, ofthe party in whoſe favour the award 
was made, to draw it up, wa a proof of epics + butthich 
is no caſe to that purpoſe z nor does it at all appear 8 ſuGicient | 
reaſon for ſettiag aſide an award: the arbitrator employs hee 
party's attorney as his on: and if this objection were good, 
it is apprehended a great many wards right be 17 algo yOu 
are perfectly fair. (5) Fa eee 
Ix it appear that the arbitrators wee on 2 Hain miſtake, 
elther as to the law, or in a point of fact, that is an error ap- 
pearing on the face of the award, and ſufficient to ſet it aſide. '(e) | 
Ir indeed they appear to be miſtaken in 4 eee 
law, the award may be pet mitted to ſtand,” though the count - 
after great deliberat ion, 'thould be of a different opinion. d) 
Ix is reported to have been fald by Lord Hardwicke, hee 
| the arbitrators are not bound t6 give notice of the time when, and 
the particular place where they intend. to meet, and that an ob- 
JeQion of that kind is not nfaterial, (e) It is very difficult, how- Re 
ever, to approve of the juſtice of his Lordfhip's obſervation... 
I.r tbe arbitrators appear to have an intereſt in the ſubje& of. 
Z ws reference, a court of equity will conſider this as 4 fufficient 


ground for ſetting aſide the award. Therefore; here it ap- * 05 


peared that the award related toa cargo, in which the arbitra-. 
tors were intereſted, and that five days after the award made, 
they attached the money awarded, for debts owen to them -< 
the party in whoſe favour they had awarded, the court fet aide 
the award, preſuming that the arbitrators might have ſet too 
great a value on "he e ys the en they bed in my 
dees C6) . 
W!ꝗX᷑ any ee e is ſappitefſed pennen of the; 1 
"they, or concealed from one of the TY and if the arb 
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bor * that had he known that circumſtance be would not 
have made ſuch an award, that will be a ſufficient reaſon for 
| ſetting aſide the award. Thus where certain marriage articles 
were ſhewn only to one of the arbitrators, and the other after 
the award made declared that, had he ſeen the articles, be 5 
would. not have conſented to. * award—Lord Hardwicke ſet 
_ the award aſide. (a 

oO a ſubmiſſion at niſi privs of 4 1 
txeen the parties, the arbitrator, on r e eee 
count, ſound one of them indebted to the other in a ſum of gol. 
but that the party ſo indebted was ſecurity for the other in a 


bond]; he therefore awarded that the party indebted ſhould pay - 


the gol. but not until the other had either diſcharged the bond 
or indemnified the ſecurity againſt i it. At the time of the refe- - 
| rence, the party indebted was in Ireland, and the matter was 
conducted on his behalf by his attorney, who was not acquaint- 
ed with any other circumitance than thoſe laid before the * 1 
tratot ; the party to whom the money was awarded indemni- 
| fed. the other againſt, the bond or diſcharged it, and then 
brought an action for the 50l. holding the other to bail: it was 
then diſcovered that the defendant was bound as a ſecurity. for 
the plaimiff, in another bond to a conſiderable amount; a cir- 
- cumſtance which was within the plaintiff's knowledge at the 
time of the reference, but which he had concealed. The ar- 
„ bitrator now {ſwore that had this circumſtance of the other bond 
been laid before him, he would not have awarded the gol. with- 
out providing that the plaintiff ſhould either diſcharge the ſe- 
- cond: bond, or indemnify the defendant againſt it. On theſe. 
circumſtances being ſtated to the court, they granted a rule to 
* thew cauſe: but the event 1 ha ve not heard. (3) 5 5 
By the Roman law, the party who thought he had reaſon o 
complain of an award, might be relie ved againſt it for reaſons 
ol the ſame nature e ads ace the foundations of re- 


lief in our courts. * 


e The Gy, 5 5 „ | Warne 
2 1 Atk.. 77, i . | fit, £ ſine dil malo ſti unte * 
M. 1790. 1 tim eſt: ſub hac 2 : 


40 Ita demum autem committe- committitur ſtipulatio, ne "quis doli 
1 ne eam quid | ſui premium ferat. Sed fiquidem 


* 6 


— 


. unt, ra AWARD. 1 wersersrf > ave. 15 i n 
Wasnr the ſubgiſſion is under the ſtatute or by reference at 
1 print, the court will liſten to an application to have the award - 
| ſent back to the arbitrator to. reconſider it, on the ſuggeſtion 
that he had not ſuſhcient materials before him; and. perhaps 
too, to reftify any trifling or 'apparent miſtake; but when the 

| ſubmiſſion is according to the ſtatute, ſuch application' muſt be 
made, within the time thereby * though abs 


be imputed to the arbitrator. (a 


Ir an award appear en the face of it to. be contrary to the 


rules of a court of equity, that will be a reaſon for ſuch a court . 5 


{ to ſet it aſide; as if it concern an infant, to whom a ſum of 

money is awarded; and it is alſo awarded that the guardian hall 
give a bond that the infant ſhall, at his full age,  convey.cer-. 
| tain land in diſpute: for this is inequitable, becauſe the infant 


| my die, or if helive to full age, may refuſe to oonRœey. ( ..... 
ö On: a bill filed merely to ſet aſide an award, the court 8 


permit the plaintiff to diſcuſs any legal objections to the award 
| itſelf, becauſe advantage may be taken of theſe at la but will 
ES reſtri him to thoſe for partiality and corruption: where the bill 
is for an account 2s well as to ſet aſide the award, the plaintiff, 


in order to let i in ſuch n, ** make * de . 


f b jjiciatur, pg y by in 
ea. ire fac A; ex ſtipulatu conve- 
niri, qui dolo fecit, poteſt. Et ideo, | 
ſi arbitrum quis corrupit vel pecuuia, 
vel ambitione, ve advocatum diverſis | 
| 11 vel aliquem ex his, quibus cau- 
3 ſuam commiſerat z vel 6. adver- 


ſarium callide \ circumvenit. Et m- 


nino fi. in hac lite doloſe verfitue eſt : 
locum habebit ex ſtipulatu actio. 22 


. ideo, fi velit de dolo actionem 
adverrius 


: non dedebit cum. badeat | " 


NE lbs. 


er Abele 3 ed 6 bu- 


juſmodi clauſula in compromiſſo "ad- / 
ſeripta non. eſt, tune de dolo actio, vel . 


| exceptio locum habebit. Hoc autem 
comprotniſſam plenum eſt, quod et 


71 * 


—— habet mentienem.— Ff. 7 


L 4. t. 8. f. 31. gp 
Ts) z Term. Rep. 781. 
13 180. I 
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/ PARTIES FROM 8V1NG ON THE ORIGHNAL Cause QF 


en, WHICH WAS THR Leah or THE R- 
© FERENCE. Chee, . RP 3 = 


8 the obſekt of every e de 5s to here an 
end put, by the deciſion of a doineſfic tribunal, to all con- 


|  troyerſy reſpeAling the fubjeR referred, no rule is more oonſo- 


nant to aſe, than that which precludes the one party from 
| harraffingthe other with an action on the original ſubje@ of dif- 
pute, The ancient law, accordingly, provided a remedy by action 
for him who'was ſo harraffed ; for as ſoon as bre was fued on the 
Fe agen of action, he might fue out a ſpecial writ of tref-. 
on the caſe, which is to be found in the regiſter, (e) by 
| the #artie of Breve de Arbitratione Fut74, on which he might 
ve g for the vexation; and it were good, ſays Lord 
1 that ſome one would ſue that writ. (8) The wiſdom of 
1 Lordfhip's obſervation is, however, very queſtionable ; as 
the defendant has a much leſs expenſive, and much more ſpeedy 


| = the privilege of pleading the anal is bar of the 


ifs action. 
To what action an award may be anti 5 * nat ne- 
"IE here to point out; that queſtion will be ſufficiently an- 
ſwered by a peruſal of tbe chapter on the ſubjeR of reference, (c) 
an award being pleadable in bar to every action wal, 
n which may be referred to arhitration. 
Tur queſtion, what award may be pleaded in bar adinits 3 in 
* general of an anſwer equally ſhort; it muſt have all the quali- 
ties neceſſary to conſtitute a good award, and muſt be ſuch, if 
it be pleaded without performance, that the plaintiff may have 
a remedy to compel performance: but, if a eee de al- 
ledged, : a void wowed may n be a good bar. An award 4 


() Reg. br. Ori 111, 8 4 (c) Cap. 3- Page 3940. 
sue 68, e 9 
| however, 


1 
7 : * 
y * 8 j . 
% J — % 4 
* * * 4 
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ene fat work and labsür done; the beben pended an. 

av ard * that the plaintiff hould be fatisfied for the days work 
rn tek work he had done for the defendant 3 but no value was 
put, by the arbintabn, an the work; and that then'the plaibtiff | 
ſhould pay to the defendant 2 fl. and give him a general releaſe 
of all controverſies : the daſendant then averfed that the taſk 
en and days work" were worth 121. 108. and no mare, and 
that he had paid and fatisfied the plaintiff that ſum Bub the 


plea eee eee ralued © 


1 work. (a 7 WN e 
Winan „ Fes nid, crevtess ES Wah inflealiof - 
* which was in controverſy, the party hat a Feel bm the 
award, and therefore if he reſort to an action on that wich was 
referred, the award is a good bar to that atio: but here the 
award dees not create 4 | new duty, but onſy extinguiſhes the old 
- by releaſe, the award is no bar io an a onthe original/de- 
mand. On this principle; where an action of aſſumpſit was 
| brought on an agreemem for:the delivery of x certain: 8 
of hops, and the deſendant pleaded a ſubmiſſion to arbitration, 
and an award chat each ſhould'give to the other general releaſes, | 
' andſhewing that he had always been ready, and ſtill was, to 


fen and leaf a feleaſe . this vas held to be no bar, becauſe no- a 7; 


thing, it was ſaid, Was awarded in ſatisfackion. 05 79 12 


On the ſame principle, it has been ſaid, ag nies | 


| ſuits ſhall ceafe,” though good to make the party ſorfelt his 
| bond, Fheproceed ig the ſuit, yet is not a good pleatoitheorigi- | 
_ ral action beeauſe it is a ching always executory and at thetwill 
of the arte and there are no means at law to enforte the per- 
Formanoe of it. () Both this and the caſe immediately pre- 
— 11 however, ſeem altogether irreconcileable wir ood 
"What reaſon can be "Ay" an Ban n be 


ins * 4 wk 6 (35 Thy 8 . 
y v. Brett. 4 8 | Raym-. 248, L * 13 
| 15 85 vid. 1 Keb. 754. "Dud: 1 44% 1 Salk, 69. a oy FF >, Comb. 
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(% Preeman' v. Bernard. 14d. (4) lane, 56, 37. RI 
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by avarment, cannot be pleaded in bar. To an 20005 0. of a4. 
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| outer? ne 8 the purpoſe of making the — 


2; his bond by a breach of it, and yet that he ſhould not be per- 


mitted to plead it in bar of an action for the original cauſe? 
While indeed it was held that no action could be maintained on 4 
m award to do a collateral thing, unleſs the ſubmiſſion was by | 


bond, it was perfectly conſiſtent with reafon that ſuch an award 


ſhould be no bar to the original action, unlefs performance of it 
_ wereſhewnon the part of the defendant who pleaded it: the pur- 
poſe of the ſubmiſſion was to decide, whether either of the parties 
Vas entitled to complain againſt the other, to give iim a recom- 
| Pence, fo-whom the arbitrator thought it was due, and by that 
recompence to put an end to the diſputes ſubmitted: if therefore 
performance eould not be compelled, it was reaſonable, the 
plaintiff ſhould not be preeluded from proſecuting his action for 
the original complaint. But, after it came to be held that there 
was a remedy on an award of a collateral thing, though the 
 fubmiſfion was not by bond, it ſeems altogether inconceivable 
vy any caſe ſhould be excepted, in which the award ſhould | 


not be a good plea. If the party, on an award that all fuits ſhall 


ceaſe,” muſt forfeit his bond, by going on with his actien, or 


| .. whereit is that he ſhall give a releaſe, by not giving that releaſe, 


| accordingly ; - or if, where the ſubmiſſion i is verbal, an action 
may be maintained on the ſudmiſſon, for a breach in continuing 
the action, or not giving the releaſe; why ſhould not the award 


of | of the one or ofthe other be o good plea to an aQion for the 


| original cauſe ? _, 


9 Ax award, which does not extend to the whole of the chiog Et 


© demanded, is not a good plea to an action on the demand. (a) 
To an“ indebitatus aſſumpfit, and « quantum meruit for 
work dene, and goods fold and delivered, the defendant pleaded 
an award, by which, 1 it was ordered that the plaintiff, for the- 
work done, ſhould accept a bill of ſale before made, of the 
eighth part on the ſhip © Fortune,“ or a like bill of ſale to be 
made; and that the plaintiff and defendant ſhould give each to 
the other a general; among other exceptions to this award as 
a plea, one was that, nothing 28 awarded for the goo fold. 


RY 4 


nume vk. Als. . 
e | „ 
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. delivered, the award did not give atisfſaQion for the whole 
demand; 3 for that, according to a former caſe, the. general re- 
| leale was not of itſelf a ſatisfaQion. But had the bill of ſale, it 
' was ſaid, been awarded in full of all demands, then the award 


Would have been a good plea to the whole, becauſe it would © 


5 „ Ger eg 


bare been in ſatisfaction of all demands. (a) 


Wuzrt the plaintiff lays ſeveral counts in «i er 2 fo 


= the award, from the terms of it, can only be a bar to one 
of them; ; if, in reality, they are all for the ſame came, the beſt 


way of pleading ſeems to be, to plead the award to that count, 


to which, in terms, it is an anſwer, and the general iſſue to the 
"reſt. Thus, i in the laſt caſe, the award might have been pleaded 


to the count for work-and labour, and | the 1 iſſue Jo that | 


bor the goods ſold and delivered. (o) 


IN an action of account the plaintiffs declared: again the PR 


ſendant, as bailiff, charging kim with ſeveral parcels of goods, 
which he had received for merchandizing : the defendant'plead- 


ed that the plaintiffs and he had ſubmitted to arbitrators, with a 
ſubmiſſion over to an umpire; that the arbitrators made no 
award; but that the umpire had awarded that all fnits ſhoug 
ceafe; that the plaintiffs ſhould p pay the defendant 30l. and ſhouldd 
receive their goods left in the hands of one Warren for their 
uſe; - that if one of the plaintiffs ſhould, within four months after $ 5 
the date of the award, make oath that he had diſcharged two | 
tons freight at 16l. per ton, then the defendant ſhould have no. 
more money than the 3ol. unleſs, within ten days after the four 


months, he ſhould make oath that he took the two tons only at 


10]. per ton ; and then the plaintiffs, or ſome of them, ſhould . 
him 12l. more; and laſtly, that the parties ſhould give mu- 


ol releaſes. The plaintiffs demurred, and thedefendant joined 


in demurrer. The Chief Juſtice (c) pronounced judgment i in 


favour of the plaintiffs, but without ſtating his reaſons ; but the 
reporter (d) bas thought 278 to sive us his own argument in 


Clapeett v. Davy. 1 14. 6 17-8 Treby./ 1 135 1 „ 
Ke _ | . (4) Lutwycke, | 4 ö 
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1 of the plaintiffs. It was icknowts pe , Ty oat jy is . 
to the ceaſing of all ſuits, and the giving of mutual releaſes, the 


. 5 award \ was good to bind the parties to performance; bor it was 


inſiſted, that, had nothing elſe been awarded, the award for theſe 
would not alone have been a ſufficient ples; it was alfo objeQed 
that the part which related to the two tons“ freight was appa- 


rently abſurd and unreaſonable, and that therefore the award in 


that particular was void. But the principal objeAion was to 
that part which directed the plaintiffs to receive the goods which 
had been left in the hands of Warren for their uſe: this was 
evidently meant as an equivalent to them for the payment of 
the 30l. and if there was any foundation for what was alledgeil 
on this head, that the execution depended on the mere good 
will of the defendant, becauſe Warren might not deliver the 
goods without his order, and the law gave no remedy to com- 
pel the delivery of them, or to procure ſatisfaction for the non- 
delivery, undoubtedly the award ought not to bave been à bar 
to the action of account; becauſe as was juſtly obſerved, all the 
things awarded to be done in favour of the plaintiffs were but 
one entire and completo ſatisfa cion for their demand; but, if, 
in truth, the award, that the plaintiff ſnould receive the goods, 

ougght to have been conſtrued that the defendant ſhould deliver 
them, or procure them to be delivered, and if an action on the 
award in which the breach might have been aſſigned in the non- 
delivery, could have been maintained againſt the defendant, 
there ſeems to have been no good reaſon for the judgment. (a) 

-" DEFENDANT, to an action of treſpaſs, may ſometimes 
| plead an award made on ſubmiſſion by the plaintiff and a 
| ſtranger. Thus, to an action of treſpaſs for trampling down 
| the plaintiff's graſs with cattle, the defendant pleaded that at the 
- time of the trefpaſs committed, the cattle were in the cuſtody 
of a ſtranger, and that the plaintiff and that ſtranger had ſup- 
mitred to the award of à certain perſon, who ordered the ſtranger | 

Xo pay the. plaintiff's 4 certain ſum, i in ſatisfaQtion — the IS. 
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which he had accordingly done 3 5 and this was held tobe 8000 

bar to the action. ( 
Tux defepdunt may alſo plead "ES BY treſpaſs, of which the 
: plaintiff complains, was committed by the defendant and ano- 


ther ; and that the matter was aſtetr wards ſubmitted to arbitra- - - 


| tion, by the plaintiff; the defendant and the other treſpaſſer. 
Tax plaintiff declared iu treſpaſs for taking away and detain- 


| 4 the comforts of matrimony: the defendant, after impar- 
lance, pleaded, as to the force and arms, not guilty, and as 
to the reſidue, that the treſpaſs vf which the plaintiff com- 
Plained, was committed as well by the defendant as by one H. - 
Martin, and that after the treſpaſs aforeſaid, and ſince the laſt 
continuance, particularizing the day, the plaintiff, the defend- 
ant and H. Martin, ſubmitted to the arbitration of three per- 
ſons the treſpaſs aforeſaid, between the plaintiff, and the "Tame 
_ defendant and H. Art, and divers ſuits then depending be- 
tween them: that the arbitrators had awarded that the defend- 
ant and H. Martin ſhould pay to the plaintiff, or tender to his 


his wife for four months againſt his conſent, by which he 


uſe, 71. on the third of June, and two/ intire third parts of all : 7 


| the coſts of the plaintiff, in and about the ſaid ſuit, - payable to 
his attorney, after the bill produced ; that they had tendered 
the 71. on the third of June, but the plaintiff had refuſed it, 
and that no bill of the coſts had hitherto. been produced. On 


demurrer, this was held a good plea, though it was "Ss: 
that the declaration had charged the defendant for a particular ® - 


 faftof his own, namely, the taking away of the plaintiff's wife and 
the detention of her for four months; that the detainer by the 
| defendant could not be committed. by H. Martin, and therefore. 
the ſuit againſt the defendant for that fad could not be a ſuit wo, 
depending between the plaintiff and the defendant and Ff. Mar- 5 
tin: but the objection was overruled,” for this reaſon, that the 
ſubmiſſion was to be conſtrued of all «Goes between them or 
any of them. ( Ch 
4 'Ts an en brought after the ſabmifion, and before the 
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| 8 8 made, the defendant may plead that ſubraiſon, and that 
the 3 have not yet made any award; provided no day 


be limited for the making of it: but if a day be limited, n hs : 


c can only have the benefit of this plea, . before. that day. (a) 


Bur in order to make an award a good plea, it muſt . 


| that the plaintiff and the defendant were equally bound by it. 
5 T o an action of treſpaſs againlt C. P. he pleaded that the plain- 
tiff had formerly brought another action againſt the preſent de- | 


fendant and one J. P. on which the plaintiff and the ſaid J. 3 


| | had ſ ubmitted all manner of treſpaſſes and actions between thein, 
and alfo all other treſpaſſes committed between the plaintiff and 


the preſent defendant ; that the arbitrators awarded, that as wel} 
for the treſpaſs of the preſent defendant as that of J. P. there 
ſhould be paid to the plaintiff 100l. which had been paid: it was 


| held that this was not good, pleaded as an award, becauſe there 


was no ſubmiſſion of the defendant, and therefore he was not 
bound by it : but it was held that it would have been à bar to 
the action, if pleaded as an agreement of the plaintiff. (3) 


4x pleading an award, the defendant, it is ſaid, muſt ſhew 
'the place where the ſubmiſſion was made, and the names of _- 
| the arbitrators, but that it is not neceſſary, in averring the 


payment of money in purſyance of an award, to ſtate at what 
place nor at what time it was paid; (e) nor at what time the 


award was made. (d) A difference is made in the old books, 
| in the manner of pleading an award in a declaration, and in a 


| plea. —ln the firſt caſe, the plaintiff muſt ſhew for what tice Za 


they ſubmitted, but io the ſecond, it is ſufficient for the de- 


fendant to alledge the ſubmiſſion generally. {e) But it ſeemsft 
leaſt neceſſary that it ſhould appear by the plea, that the ſub- 


miſſion comprehended the ſubje& on which the action is „ 
brought, otherwiſe it can be no plea to that action. 5 


Turk were formerly ſame diſtinQions in the manner of 


5 pleading an ain he with 8882 to the neceſſity of alledging per- | 


(8g) 13R. 2. FT 1 vg; ere £441 * 
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1 formance of te g awarded, which; though of _ | 
; TO are not now effential. 70/2, 4 15h Kc hrs ener 
Tur moſt general diſtindion, was between ee 


he party in whoſe favour the award was made, had a remedy 


to compel performance, and that where he had not. In the 
former the award itſelf was conſidered as a ſufficient anſwer to | 
an action on the ſubject ſubmitted; but in the latter, it Was 


neceſſary that he ſhouldalſo'ſhew performance on his part ; (% 


beecauſe it was conſidered that if there was no remedy for the 


thing awarded, it remained in the power of the” pare 


whether he would ſatisfy the plaintiff or not. 600 3 


TuxRE was however one exception from this * which Wee 

Was, that, when the thing, awarded to be done on the part of 

; the defendant, was to follow the performance of ſornething on 

the part of the plaintiff, it was ſufficient for the defendant to 
alledge a default on the plaintiff*s part, and to ſay that on 85 


Z formance by him, he was ready to perform his part. (e) 


Tuis diſtindion principally prevailed between the caſts of 


a verbal ſubmiſſion, and a ſubmiſſion by bond. In the latter. 
the plaintiff had always the means of compelling performance of 


the award, by ſuing for the penalty of the bond; but in the 


former, * 5 the award was for the payment of money, the 


plaintiff had no remedy on the award, and, therefore, it was 15 


reaſonable that the defendant in | mn, the award My n = 


1 ſion ſhould ſnew performance. (4) 


_ 


I the caſe of an award for the payment of money on 4 5. 2 


rol ſubmiſſion, there was alſo à difference in the manner of 
pleading, when the money was ordered to be paid on a parti- 
culat day, and when there was no time limited for the payment. 

In the latter caſe it was neceſſary forthe defendant to alledge 


| at lealt that he always had been, ane ſtill was ready” to Pay! 5 120 


Br. 48. 2. Roi. Arb . 3. . 


6. 80. b. 19 H. 36 H. 6. 18. Brooke Arb 
75 * 44. Fhbt 52. be 10 N Vid. 2 
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1 _ that av allegation of actual payment was neceſſary; but that 
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. Ws the award was for the payment of money at a cer- 
2 bee e in-pleading this award, it was ſufficient to alledge 
. that che day wes not come. (6). But even in this caſe, if the day 
Is | was pal, bed have nip that 0p or before the day be had 
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P held that an action will lie on the mere ſubmiſſion, it 
is in no caſe peceſſary for the defendant, in pleading an award . 
"0% in bar of an action, to alledge performance of. the thing award- 
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*_ yenfon and found ſenſe; a ſyſtem, which, were the parties 
ſubmitting always certain of appealing to a judge of perſect wil- 
= dom and incorruptible integrity, would be highly beneficial to 
s - the ſociety : but which, from the weaknefs and depravity of 
5 men, 'freqiently becomes the inſtrument of the moſt flagrant in- 
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arbitration, ſeem to be long and intricate accounts; diſpiites of 
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lee, and the moſt ſerious oppreſſion. From the „ 


obtaining a ſpeedy determination to their diſputes at an calyex- : 1 
pence, are frequently altogether diſappointed, by having no i 


five and tedious: Litigation, which might have been avoided, 1 ; 
had they choſen at firſt to have recourſe to the ordinary tribu- - 
nals of the country. The only ſubjects, which are proper for 


ſo trifling a nature, that it is of little i importance to the partie 
in whoſe favour the deciſion may be given, provided, at all! 
events, there be a deciſion ; and queſtions on which the evi: 
dence is ſo uncertain, that it is much better to have a deciſton, 
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